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INDIGENOUS AUSTRALIANS AND THE COMMONWEALTH INTERVENTION’ CRITICALLY 
EXAMINES THE LEGAL, ADMINISTRATIVE AND FINANCIAL MEASURES TAKEN AS PART OF 
THE 2007 NORTHERN TERRITORY EMERGENCY RESPONSE. THE COLLECTION DRAWS ON 
COMMENTATORS FROM A RANGE OF PROFESSIONAL BACKGROUNDS; WITH EXPERIENCE OF 
HIGH PUBLIC OFFICE (TOM CALM A), FROM THE MENZIES SCHOOL OF HEALTH RESEARCH (THE 
LEADING INSTITUTION ON INDIGENOUS AND TROPICAL HEALTH RESEARCH IN AUSTRALIA), AND 
SEVERAL MEMBERS OF THE LEGAL ACADEMY WHO EMPLOY EXPOSITORY, INTERDISCIPLINARY 
AND THEORETICAL RESEARCH STYLES. THE AUTHORS OFFER CRITICAL PERSPECTIVES ON 
THE LOGIC AND EVIDENCE-BASE OF DIFFERENT (BY NO MEANS ALL) GOVERNMENT INITIATIVES, 
THE OPERATION OF THE LAW AND ADMINISTRATION IN THE NORTHERN TERRITORY, AND THE 
COMMENSURABILITY OF VARIOUS S TRA TEGIES EMPLOYED FOR ADDRESSING SOCIO-ECONOMIC 
DISADVANTAGE ACROSS THE NORTHERN TERRITORY WITH HUMAN RIGHTS STANDARDS.

I
n June 2007, the Commonwealth 
Government launched its 
‘emergency response’ (or, 
‘Intervention’) into particular areas 

of the Northern Territory(NT). Itwas 
represented as a protective initiative, 
ostensibly to address the grave and 
complex issue of child sexual abuse 
in Aboriginal communities, and it 
was unprecedented in its scale. 
Subsequently, the Commonwealth’s 
emergency response laws 
facilitated more limited interventions 
in the Cape York Peninsula and 
parts of Western Australia to 
address ‘passive welfare’ and child 
protection issues respectively. 
While in the past the ‘problem’ 
had been managing a ‘dying race’

and, subsequently, the failure of 
segregation (Beckett, 1988: 3,4, 9), 
in June 2007 the problem (or, ‘the 
emergency’) was perceived to be 
dysfunctional remote communities1 
and town camps, ‘a failed society’ 
where basic standards of law and 
order had broken down and women 
and children were unsafe (Brough, 
2007).

The NT Intervention signified a 
radical intensification of government 
control, management, and 
surveillance over, Indigenous 
communities,2 prompting 
observations that it represented 
a ‘new-paternalism’ in Indigenous 
policy (Altman, 2007: 1, cf. Hirst,

2007) and marked the restoration 
of the ideology of assimilation 
(Dodson, 2007:28) that threatened 
to undermine Aboriginal peoples’ 
cultural rights and land rights 
(among other rights recognised 
in international and domestic 
law). Conversely, anthropologist 
and geographer, Marcia Langton, 
observed that whatever its 
shortcomings, the Intervention was 
the ‘greatest opportunity we have 
had to overcome the systemic levels 
of disadvantage among Aboriginal 
Australians.’ (Langton, 2008: 3)

As is commonly known, the trigger 
forthe Intervention was the Northern 
Territory Board of Inquiry’s report
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into child sexual abuse - Ampe 
Akelyernemane Meke Mekarle: 
‘Little Children are Sacred’ (Wild 
and Anderson, 2007). This report 
detailed the dysfunctional workings 
of a number of communities in the 
NT and high levels of child sexual 
abuse (Wild and Anderson, 2007: 
16). The Howard Government 
contended that it had to intervene 
with unprecedented power and 
scope in order to confront and 
solve these terrible problems. The 
enormous scale of the Intervention 
was set out in three substantive 
and two appropriation Acts of the 
Australian Parliament. For reasons 
of legality, this legislation had to be 
accompanied by the suspension of 
Part II of the Racial Discrimination 
Act 1975 (Cth)3 (and analogous 
legislation in the Northern Territory 
and Queensland).4 This legislative 
package was passed ten days after 
its introduction into Parliament on 
17 August 2007, a particularly short 
time-frame given the complexity of 
both the legislative package and 
underlying human rights issues. 
Provision was made fora wide range 
of interventions, covering, inter alia: 
child health checks; prohibitions 
on alcohol and pornography; 
land tenure and housing reforms; 
social security quarantining; 
reforming community governance 
arrangements; and, increased 
policing. In this edited collection, 
Thalia Anthony (Senior Lecturer 
in Law, University of Technology, 
Sydney) makes the point that the 
Howard Government seized on 
the apparently objective need to 
confront or ‘govern’ crime - chiefly, 
child sexual abuse - to an extent that 
it actually ‘governed through crime’. 
In other words, the Government 
seized the opportunity represented 
by the reports of child abuse to 
launch a massive new project 
of governance over Indigenous 
peoples. Accordingly, the 
Government’s approach signalled 
a diminution in control for Aboriginal 
peoples over their own lives, with a 
corresponding acquisition of power 
by the Commonwealth across a 
range of regulatory fields and social 
institutions.

Summary of Authors’ 
Contributions
Tom Calma takes up the complex 
question of the overlapping and 
interdependent nature of different 
human rights in the first article 
of this collection. Drawing on 
his experience as both Social 
Justice and Race Discrimination 
Commissioner, Calma examines 
whether the Intervention advances 
the human rights of Indigenous 
peoples and implements Australia’s 
obligations under human rights 
treaties. Employing a rights-based 
framework rooted in international 
law, Calma questions whether the 
Intervention (including the 2010 
legislative ‘redesign’) constitutes 
good policy-making. For Calma, 
basic (human) rights are not 
‘stratospheric rights’, as Peter 
Sutton (2008:15) intimates. Rather, 
Calma observes:

The importance of ensuring 
that policies are consistent 
with human rights standards 
are not merely technical 
matters that sit distant from 
the day-to-day realities of 
life for Indigenous children 
and theirfamilies. The ability 
of children, their families 
and their communities to 
enjoy their human rights 
has a profound impact on 
the environment in which 
they live, grow and develop.

For supporters of the intervention, 
the justification for the race-based 
response rested on its presumptive 
success in enhancing child welfare 
and tackling social dysfunction. Any 
coerciveness was justified by the 
‘emergency’ and the powerlessness 
and extreme vulnerability of women 
and children, in what may read as a 
response to contemporary utilitarian 
arguments, Calma notes:

A policy that pits the rights 
of people to access basic 
civic goods and services 
such as housing, health 
and education, in exchange 
for the right to protection 
from racial discrimination

is not good policy. It is 
possible for government 
to ensure the provision 
of necessary goods and 
services to Aboriginal 
people, just as they do for 
other Australians, without 
sacrificing their other rights.

One of the Intervention laws - the 
Families, Community Services 
and Indigenous Affairs and Other 
Legislation Amendment (Northern 
Territory National Emergency 
Response and Other Measures) 
Act 2007 (Cth) - amended the 
Australian Crime Commission Act 
2002 (Cth), thereby enabling a 
more far-reaching investigation of 
violent offences and child abuse by 
the Australian Crime Commission 
(‘ACC’). On 5 February 2008, the 
ACC Board authorised a Special 
Intelligence Operation to utilise 
coercive powers comparable to 
those of a Royal Commission to gain 
a comprehensive picture of levels 
of criminality in remote, rural and 
urban Indigenous communities.5 
The head of the ACC has suggested 
that the findings point ‘to a large 
disparity between the true nature 
of child abuse [including neglect] 
and violence issues in some 
Indigenous communities and what 
is officially known by government 
through the limited data currently 
available to it’. (Lawler, 2009: 160). 
Analysing the data on levels of 
reported child abuse and neglect, 
and substantiated cases of child 
maltreatment, is taken up by Fiona 
Arney, Kate McGuinness and Gary 
Robinson, from the Menzies School 
of Health Research, in their article 
on the Intervention’s effects on child 
safety and wellbeing. They note 
that the ‘unilateral measures of the 
Intervention ignored the complexities 
of the behaviours involved in 
child abuse and neglect and the 
variations between individuals, 
families and communities that 
it targeted.’ in their considered 
opinion, community education 
and development work, together 
with therapeutic efforts regarding 
the abuse and neglect of children 
are critical. This accords with 
Hunter’s (2008: 381) conclusion,
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that problems of neglect should be 
treated through mandatory family 
conferencing, counselling and 
parental support.

In their careful consideration of the 
likely impacts of compulsory income 
management of welfare recipients 
in the affected communities, 
Arney, McGuinness and Robinson 
argue that while expenditure 
patterns may be altered by social 
welfare quarantining there will 
not necessarily be a decrease 
in spending on alcohol. Nor can 
it be safely assumed that the 
incidence of domestic violence and 
children being at risk will diminish. 
Moreover, income management 
will be most effective where it is 
employed in tandem with other 
‘wrap-around’ support services. 
The importance of effective support 
service delivery is reiterated by 
Billings and Cassimatis (Senior 
Lecturers in Law, University of 
Queensland) in their co-authored 
contribution, which draws attention 
to the gaps in service delivery in the 
social welfare trials across the NT, 
WA and in Cape York.

Billings and Cassimatis are 
preoccupied with several issues 
referred to above. They set out 
to evaluate the Commonwealth’s 
attempt to amend the Intervention 
through the Social Security and 
other Legislation Amendment 
(Welfare Reform and Reinstatement 
of the Racial Discrimination Act) 
Act 2010 (Cth). They look first 
at income management, one 
of the measures at the heart of 
the controversy surrounding the 
Intervention; secondly, at whether 
the legislation and its administration 
remain racially discriminatory; and, 
thirdly, they address contentious 
questions arising out of the 
meaning and application of‘special 
measures’, pursuant to article 1(4) 
of the International Convention 
on the Elimination of all Forms 
of Racial Discrimination (given 
effect via the Racial Discrimination 
Act 1975 (Cth) s.8(1)) which are 
characteristics of the redesigned 
measures. The authors argue 
that, at least in the short-term, the

number of people captured by the 
new welfare scheme will, principally, 
be Aboriginal social security 
recipients, arguably contrary to 
prohibitions on racial discrimination. 
Billings and Cassimatis point to the 
potential for litigation owing to the 
Commonwealth’s apparent failure 
to consult, in good faith, with groups 
and individuals prior to the passage 
of the 2010 Act. This failing may 
fatally undermine the Government’s 
claim that facets of the revised 
NTER are properly characterised 
as ‘special measures’ as that term 
is understood in international law 
and applied domestically.

Thalia Anthony argues that the 
identification of widespread 
criminality has worked to legitimate 
the Government’s invasive response 
across many social areas and 
institutions, including social welfare 
and education (to which we may 
also add employment, community 
governance, land rights, housing 
and the permit system regulating 
people’s entry and stay on Aboriginal 
land in the NT). In the particular 
field of criminal law enforcement, 
there were new prohibitions on 
the possession and distribution of 
pornographic material in prescribed 
NT communities so as to reduce 
the exposure of such material to 
children.6 Additional powers were 
given to the police to implement the 
ban.7 Also, the Northern Territory 
National Emergency Response 
Act 2007 (Cth) Ft 2 criminalised 
the possession, transportation, 
sale and consumption of alcohol 
in prescribed areas and modified 
legislation relating to alcohol 
restrictions and police powers 
regarding the apprehension of 
intoxicated people.

The law and order strategy included 
widening the jurisdiction of the ACC, 
providing it with unusually broad 
powers to investigate offences 
concerning Indigenous violence 
and child abuse in the NT. Even 
before these new powers, extended 
policing had been introduced in the 
NT from mid-2006. The impact 
of increased policing before and 
under the Intervention are carefully

scrutinised by Anthony. Her empirical 
research reveals that policing of 
Indigenous child abuse has mainly 
uncovered emotional abuse and 
neglect, and that where policing 
has been successful in achieving 
convictions it is predominantly in 
relation to minor driving and alcohol 
offences. This is in contrast to the 
far more serious offences that were 
the rationale for the Intervention at 
the outset.

The 2007 emergency response 
‘included a range of measures 
that have never before been 
addressed, at least in peacetime, 
to any particular group of the 
Australian community, let alone a 
group identified by reference to the 
race of its members’ (Wurridjal v 
Commonwealth, 2009, 232 (Kirby 
J)). The Intervention provoked an 
unprecedented volume of publicity 
and controversy among Indigenous 
elders, politicians, academics 
and journalists. But not every 
government initiative has received 
such public attention. Marcelle 
Burns (Lecturer in Law, Queensland 
University of Technology) 
contributes an evaluation of, what 
she calls, a ‘more insidious threat 
to Northern Territory homeland 
communities’ brought about by the 
Council of Australian Governments’ 
(COAG) Closing the Gap policy on 
Indigenous housing and remote 
service delivery. Burns’thesis is that 
the current outstations/homelands 
policy perpetuates the assimilation 
of Indigenous Australians by 
promoting forced relocation of 
homeland residents. Like other 
contributors to this volume, Burns 
employs international human 
rights standards - specifically, the 
UN Declaration on the Rights of 
Indigenous Peoples - to critique 
the policy framework. She argues 
that the homelands policy ‘promotes 
neo-liberal values which privilege 
economic rationalist approaches to 
Indigenous policy at the expense of 
Indigenous self-determination and 
cultural rights’.

Jon Crowe (Senior Lecturer in 
Law, University of Queensland) in 
bringing the edited collection to a
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conclusion on a philosophical note, 
makes a plea for attention to the 
bigger picture, inviting the reader to 
consider the role of social space in 
enabling humans to live meaningful 
lives. He writes:

The Northern Territory 
Intervention was an 
attempt to create a space 
where Indigenous people 
can live peacefully in and 
regain control over their 
communities. However, the 
practical effect of at least 
some of the measures was 
to increase the bureaucracy 
and social control imposed 
on Indigenous people’s 
lives. This outcome reflects 
a paradox at the heart 
of modern governance: 
efforts to assist citizens 
to live fulfilling lives often 
simultaneously encroach 
upon the space available 
for them to do so.

Applying his analysis of the notion 
of social space (drawing on the 
work of Ghassan Hage, Charles 
Taylor and Giorgio Agamben) to 
the Intervention, Crowe concludes:

The upshot of this 
ostensibly benevolent 
Intervention, however, is 
that Indigenous Australians 
in affected communities 
no longer control many 
aspects of their existence: 
the government tells them 
when and how to access 
their money, what they 
can and cannot buy, how 
to use their land, how to 
govern their communities 
and how to look after their 
children. They are pushed 
into narrower and narrower 
spaces within which to 
choose how to live.

Concluding
Observations
The contributors to this collection 
have varying degrees of grassroots 
familiarity with the complexities of

living conditions across Indigenous 
communities in the NT: none 
are dismissive of the complex 
socio-economic problems facing 
remote communities and town 
camps. However, they are united 
in their conviction that there must 
be shared responsibility for the 
resolution of such pressing issues, 
predicated on recognition of the 
interdependence of human rights 
standards which are not to be 
dismissed as mere theoretical 
abstractions. Significantly, the right 
to be consulted and to instigate 
and participate in the design and 
delivery of appropriate programs to 
address, inter alia, people’s safety, 
is crucial to the long-term prospects 
of success in tackling Indigenous 
disadvantage and closing the gap. 
Moreover, independent monitoring 
and evaluation of such strategies 
is vital. The integrity of the 
evidence-base, hitherto relied upon 
by the Commonwealth to justify 
the continued application and/or 
modification of certain measures 
such as income management, is 
questionable. There is evidence 
that some progress is being made 
in relation to child protection, with 
the statistics, pointing to increased 
reporting and, therefore, greater 
awareness of child neglect 
across the NT. However, the 
Commonwealth’s most recent 
report card on the Intervention 
indicates that, overall, the purported 
benefits of the measures are 
indeterminate (FaHCSIA, 2010b). 
In some respects, such as school 
attendance and child malnutrition, 
the Intervention has, arguably, 
been counterproductive and may 
have contributed to the marked 
increase in attempted suicides and 
self-harm incidents (Altman, 2010; 
Dodson, 2010). Moreover, while 
it is important that the effects of 
increased policing in communities 
serve to enhance people’s sense of 
security (Gooda, 2010) independent 
research demonstrates that it has 
also contributed to criminal net- 
widening with over-policing of minor 
driving offences.

The critical challenge now is 
ensuring that there are appropriate

responses to the increased levels 
of reporting of child maltreatment. 
In particular, the recommendations 
of the NT Board of Inquiry into 
child protection (2010) must not 
go unheeded: a response to child 
abuse that is proactive, that focuses 
on prevention and collaboration, 
with greater Aboriginal involvement 
in service delivery and appropriate 
resourcing. The tenor of these 
recommendations and those 
contained in the Little Children 
Are Sacred Report’, suggest 
that progressive strategies for 
addressing socio-economic 
disadvantage in Indigenous 
communities cannot be predicated 
on layered binary formulations: 
e.g. ‘them’ and ‘us’, ‘feckless’ 
and ‘responsible’, ‘uncivilised’ and 
‘normal’. Approaches to community 
governance which are authoritarian 
in their methods - militaristic, 
coercive and beyond the reach of 
laws - resembling the paternalism of 
the past, fail to respect human rights 
and revive collective memories of 
colonial domination, thereby serving 
to undermine the opportunity that 
increased funding and services 
brings.
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1. Explanatory Memorandum, 
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Bill 2007 (Cth) 2.

2. The themes of surveillance, 
management and control 
are part of an enduring legal 
tradition forged by the poor 
laws of England: see S. Berns, 
“Regulating the 'National 
Livestock’ - An Experiment in 
Human Husbandry” (2002) 4 
U.N.D.A.L.R 1.

3. Specifically, the Commonwealth 
wished to avoid legal challenges 
in regard to its assertion that
its actions constituted ‘special 
measures’.

4. Northern Territory National 
Emergency Response Act ss 
132-3; Families, Community 
Services and Indigenous 
Affairs and Other Legislation 
Amendment (Northern Territory 
National Emergency Response 
and Other Measures) Act 2007 
(Cth) ss 4-5; Social Security and 
other Legislation Amendment 
(Welfare Payment Reform) Act 
ss 4-6; NT and Queensland 
anti-discrimination laws were 
suspended via Social Security 
and other Legislation Amendment 
(Welfare Payment Reform)Act ss 
5(2), (3).

5. Australian Crime Commission 
Special Intelligence Operation 
Authorisation and Determination 
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Abuse) 2008 (pursuant to Austra
lian Crime Commission Act Act 
2002 (Cth) s 7C).
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Legislation Amendment (Northern 
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Act 2007 (Cth) sch 1.
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and Indigenous Affairs and Other 
Legislation Amendment (Northern 
Territory National Emergency Re
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2007 (Cth) sch 2, pt 2 (amending 
the Australian Federal Police Act 
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