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CHILDREN
• Stay of overseas relocation 

refused
In Sheldon & Weir (Stay Application) 
[2011] FamCAFC 5 Ryan J allowed 
a mother to relocate with a child to 
Ireland, her country of origin. Ryan 
J refused the father’s application 
for a stay of the order pending 
appeal. The Full Court approved 
Ryan J’s reasons for refusing a 
stay, being that the father could 
not be relied on to co-operate for 
an expedited hearing having regard 
to his history of non-compliance 
with undertakings and orders; 
the unsatisfactory situation of the 
child and mother; the “threefold 
increase in the mother’s medication 
because of the deterioration in 
her emotional and psychological 
wellbeing”; evidence that “the 
child is struggling”; the mother’s 
evidence that she would return the 
child if ordered and her provision 
of security.

PROPERTY
• $4.5m hidden by husband 

overseas
In Porto (No. 3) [2010] FamCA 1145 
Dessau J found that a husband had 
fraudulently taken $4.5m (out of an 
asset pool of $4.8m) to Portugal, his 
country of origin, and hidden it. The 
parties agreeing to an equal division 
of assets, Dessau J awarded 
the wife the available assets in 
Australia, a further $2m “to reflect 
50% of the [total] assets” to be paid 
within 21 days, and an injunction 
(and Watch List order) restraining 
the husband from leaving Australia 
until full payment.

NULLITY
• Marriage solemnised in 

India under duress
In Kreet & Sampir [2011 ] FamCA 22 
Cronin J declared void a marriage 
solemnised in India on the ground 
that the wife’s consent was obtained 
by duress within the meaning of 
s 23B of the Marriage Act 1961 
(Cth). Her parents opposed her 
wish to marry a Mr U she had met in 
Australia. The court found that after 
assaults by the wife’s father on the 
wife her parents took herto India on 
the pretext of marrying Mr U there, 
but on arrival her passport was 
taken, she was refused permission 
to speak to Mr U, “then introduced 
[to] the man who was to become 
her husband”. Cronin J found that 
the wife was subjected to threats 
made earlier by her father to Mr U 
“to kidnap and rape [her] mother 
and sisters”.

PROPERTY
• Interim property order
In Gordons & Hasse [2010] FamCA 
1162 Dawe J applied Strahan 
(Interim Property Orders) [2009] 
FamCAFC 166 (FC) in granting 
the wife’s application for an interim 
order that she be paid $250,000 
from the proceeds of sale of the 
former marital home, saying that 
the payment would be “substantially 
less than the amount the husband 
is proposing that the wife receive 
byway of final property settlement.” 
Dawe J dismissed the husband’s 
application for the same order 
in his favour, noting that as “[he] 
retains the business ... his financial 
circumstances are not comparable” 
to those of the wife.

PROPERTY
• Declaration
• Promissory estoppel
In Wheeldon and Ors [2011] FamCA 
40 the wife sought a declaration 
that the husband’s parents held a 
property on trust for the husband 
and orders for transfers from them 
to him and from him to her as to a 
half interest. Before their marriage 
the husband’s fathertold the parties 
“they could live at the ... property if 
they paid its rates”. They raised two 
children there, living in the property 
for 26 years until their separation. 
Fowler J rejected the wife’s claim 
for equitable relief “by operation 
of estoppel, either proprietary 
or promissory, or estoppel by 
encouragement”, accepting the 
“unequivocal” denials of her in-laws 
of conversations which promised 
a gift of the property and finding 
that she and her husband “had 
permission to occupy the property 
and no more”.

CHILDREN
• Leave to call additional

expert refused
In Atkins & Caldwell & Anor [2011] 
FMCAfam 74 Neville FM dismissed 
the mother’s application for leave 
to call an expert in “attachment 
theory” who had prepared a report 
two years previously but, unlike 
the current family consultant, had 
not seen the parties or the child 
since then.

PROPERTY
• Unvested property
• Reinstatement of bankrupt
In Pacelli & Hopkinson & Anor 
[2010] FMCAfam 1248, following
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a property settlement between 
the wife and the trustee of the 
husband’s estate, Burnett FM 
ordered that the bankrupt husband 
be reinstated to the proceedings for 
the purpose of an application to set 
aside the consent order enabling 
him to claim a superannuation 
fund valued at $13,000 which had 
not been disclosed in the parties’ 
asset pool and was exempt from 
distribution among his creditors.

FINANCIAL AGREEMENT
• Pre-nuptial agreement 

upheld
In Wallace & Stelzer[2011] FamCA 
54 a previously married “successful 
businessman” with children met 
a dancer. They married after 
living together for several years. 
Before marrying they entered into a 
financial agreement by which, after 
“robust negotiations”, the husband 
agreed to pay the wife $3.25 million 
if their marriage broke down within 
four years. The marriage lasted two 
years. In a review of the relevant law 
and evidence, Benjamin J rejected 
the husband’s claims that the 
agreement was not binding as he had 
received inadequate legal advice; 
that either the 2010 amendment 
of the FLA was constitutionally 
invalid or the agreement should 
be set aside due to fraudulent 
inducement and unconscionable 
conduct. The agreement was 
declared enforceable and the 
husband was ordered to pay the 
sum due with interest.

CHILDREN
• Rejection of views of child

and expert in error
In Barningham [2011] FamCAFC 
12 the Full Court (Bryant CJ, Finn 
and Boland J J) held that Demack 
FM was in error to ignore the 
views of an eight year old child and 
the recommendations of a family 
consultant (Ms B). The Full Court 
said at paras 82-87:

“... in finding that there was 
nothing ... to indicate that 
her maturity was anything 
more than average, she 
ignored the evidence of

Ms B that E did appear 
to be expressing mature 
views. (...) [T]he report 
writer’s evidence ... was 
that although [E’s] views 
were one part of her 
conclusion that it would be 
in E’s best interests to be 
with her father, it was only 
one element of a conclusion 
that encompassed other 
factors”.

PROPERTY
• Initial financial contributions
In Davida [2011] FamCAFC 38 
the Full Court (Finn, O’Ryan and 
Ainslie-Wallace J J) upheld an 
appeal against a property order 
made by Coates FM. There were 
two children of a 14 year marriage, 
where the husband and wife had 
full-time and part-time work (earning 
$50,000 and $38,000) respectively, 
and net assets of $658,000. The 
Full Court found that the husband’s 
pre-marital assets, worth $150,000 
at separation, had grown by the 
final hearing to $560,000 or 85% 
of the pool. Contributions were 
reassessed from equal to 60% in 
the husband’s favour. The Court 
reduced Coates FM’s adjustment 
under s 75(2) to 5% in the wife’s 
favour, saying at para 43:

“ ... we consider that the 
adjustment was overly 
generous to the wife based 
as it was only on the care of 
the children [who spent five 
nights a fortnight with the 
husband during school term 
and half the holidays] ...”

PROPERTY
• Deceased party’s executor 

refused a stay
In Capelinski & Patton [2010] 
FamCA 1243 O’Reilly J refused 
an application by the executor 
of the de facto husband’s estate 
for a stay until the outcome of a 
family provision application by the 
deceased’s son, saying at para 29:

“ ... until Ms Capelinski’s 
proceedings have been 
determined here, that is,

it be determined what, if 
any, property she should 
have, and what, if any, the 
deceased’s estate should 
have, the Supreme Court 
of Queensland cannot know 
the size of the deceased’s 
estate in order to adjudge 
whether, having regard to 
it and other bequests, there 
was inadequate provision 
for the claimants.”

CHILDREN
• Mother’s refusal to attend 

psychiatric assessment
In Salmon & Marin [2010] FamCA 
1248, a parenting case where the 
parties were ordered to attend for 
psychiatric assessment, the mother 
(from the bartable) refused, saying 
she had “no need to”. O’Reilly J at 
para 11 said:

“If the mother does not 
attend, I will proceed 
pursuant to [FLR] 11.02(2) 
to dismiss her parenting 
proceedings on [date], 
without more, unless in lieu 
of compliance with the ... 
order the mother presents 
a report by a psychiatrist 
relating to recent psychiatric 
assessment.”

CHILDREN
• Same sex couple
• Child’s view
In Aaron [2011] FMCAfam 80 
children of five and seven 
were conceived by the artificial 
insemination of same sex partners 
using donor sperm. The children, 
biological cousins, had known 
each other as sisters during the 
nine year cohabitation of their 
parents who “ha[d] been engaged 
in a high conflict low communication 
relationship”. Turner FM considered 
the older child’s remarks to the 
report writer that “fifty/fifty will stop 
them fighting” in the context of the 
parties’ description of the child 
as “a child who wants to please, 
saying things that she thinks might 
make the other person happy”. 
Turner FM made an order for the 
children to live with the respondent
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and spend three nights a fortnight 
with the applicant, with holiday and 
other time.

CHILDREN
• Unilateral relocation
• Insufficient weight given to 

need to protect children
In Deiter [2011] FamCAFC 82 (12 
April 2011) a 24 year old mother 
of children aged five, three, and 
one unilaterally relocated after 
the father’s violence (witnessed 
by the children) which led to an 
interim domestic violence order 
and an assault charge being made 
against him. The mother appealed 
to the Full Court (Finn, Thackray 
and Strickland JJ) against the 
interim order of Kaeser AM of 
the Magistrates Court of WA that 
the mother return the children to 
Sydney from Perth and live there 
until the final hearing. The Full 
Court at paras 55 and 60 said:

“No consideration appears 
to have been given to 
conducting a discrete 
hearing to deal with the 
allegations of violence 
before determining the 
application for the return of 
the children orthe secondary 
issue concerning the venue 
of the final hearing. (...) 
[H]is Honour should have 
placed much more weight 
than he ultimately did on the 
mother’s evidence. In our 
view, his Honour needed to 
do this in order to attempt 
to assess the risks to the 
mother and children if the 
mother was required to 
take up residence in closer 
proximity to the father 
(and placed in a position 
where potentially she had 
to facilitate eight handovers 
every week).”

CHILDREN
• Injunction against any time 

with children set aside
In Maluka [2011] FamCAFC 
72 (31 March 2011) the father 
appealed Benjamin J’s dismissal 
of his application for time with his

children at a contact centre. The 
Full Court (Bryant CJ, Finn and 
Ryan JJ) said at para 49 that the 
trial judge had “misunderstood 
the orders sought by the father 
and overlooked that [he] sought 
supervised, not unsupervised, time 
with the children”.

CHILDREN
• Mother ordered to return 

after unilateral relocation
• Refusal of stay pending 

appeal set aside
In Iris & Cohen [2011 ] FamCAFC 77 
(5 April 2011) a mother unilaterally 
relocated from Townsville to a town 
nearWagga Wagga before the birth 
of the child. At the interim hearing, 
Coker FM ordered the mother to 
return to Townsville with the (since 
born) child. The mother appealed 
that order and Coker FM’s refusal to 
grant a stay pending appeal. MayJ 
held that in refusing the stay Coker 
FM had “failed to consider that this 
was not a case where the child 
was having a relationship with the 
father and was unilaterally moved 
away from a settled environment”; 
that “there was no evidence 
indicating that the mother was not 
properly caring for the child”; that 
having called for an ICL should 
have “waited for the expert report 
and made no order until the first 
appearance of the [ICL]”; and “[g] 
ave no real consideration to the 
mother’s application that the matter 
be heard in Wagga Wagga”.

CHILDREN
• Special medical procedure
• Gender identity disorder
In Re: Jamie (Special medical 
procedure) [2011] FamCA 248 (6 
April 2011) a boy aged 10 years 
10 months had been diagnosed by 
medical experts with gender identity 
disorder. The child “ha[d] been 
known exclusively as a girl, wearing 
girls’ clothing, being addressed as 
a girl by classmates and teachers, 
using the girls’ toilets, sleeping in 
the girls’ dormitory at camp, and 
generally presenting as a very 
attractive young girl with long 
blonde hair” (para 2). Dessau J said 
at para 5:

“The medical practitioners 
were unequivocal as to the 
absolute urgency for Jamie 
to start what is referred to 
as “stage one” treatment, to 
suppress male puberty. She 
currently has the pubescent 
development of a 14-year- 
old male, and it is rapidly 
progressing. The concern 
was that physiological 
developments, such as a 
deepening voice, would 
be irreversible unless 
treatment was started. For 
that reason, the hearing 
in this case was brought 
forward.”

Dessau J from para 31 reviewed the 
relevant law and at paras 114-131 
the court’s reasons for granting the 
application.

PROPERTY
• Request to answer specific 

questions disallowed
In Darbar & Batey and Anor [2011] 
FamCA 97 (21 February 2011) 
Rose J set aside a registrar’s order 
compelling the applicant to answer 
specific questions as the request 
was premature, the case not having 
been allocated to a first day before 
a judge as required by FLR 13.26,

COSTS
• Where a party was wholly 

unsuccessful
In Kearney & Dreyfus (Costs) 
[2011] FamCA 117 (2 March 2011) 
the father whose application for an 
orderthat a child attend a particular 
school was dismissed was ordered 
to pay the mother’s party/party costs 
of $14,000. Ryan J at para 13 said:

“[Section 11 7(2A)(e)] 
requires the Court to 
consider whether any party 
to the proceedings has 
been wholly unsuccessful. 
This is the linchpin of the 
mother’s application for 
costs. Senior counsel for 
the mother correctly pointed 
out this was a discrete 
issue in relation to which 
the Court was invited to
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decide between one of two 
options. In other words 
the limited nature of the 
dispute inevitably meant 
one party would be entirely 
successful and the other 
wholly unsuccessful. I 
agree. It is clear this was 
not a case where each of the 
parties secured a degree of 
success: the father was 
wholly unsuccessful.”

FINANCIAL AGREEMENT
• Made under wrong section
• Rectification
In Ryan & Joyce [2011] FMCAfam 
225 (18 March 2011) the applicant 
claimed he signed a financial 
agreement “to keep [his partner] 
happy”, knowing that it was not 
legally enforceable because, by the 
time he got around to signing it, the 
section underwhich the agreement 
was said to have been made (s 
90B) was the wrong one (the parties 
having since married whereupon s 
90C would have applied). Neville 
FM declared the agreement valid 
and enforceable, saying at paras 
58 and 63:

“In my view, the mis
description is simply the 
result of ‘timing’. Such a 
‘slip’, in my view, can and 
should, be rectified. (...) 
Until now, [the applicant] 
has taken no action to 
set aside or otherwise to 
challenge the document 
that bears his signature
.. In my view, objectively
construed, he must be 
taken to be bound by what 
he signed. Whatever his 
internal reservations or 
intention, his external action 
was such that he exhibited 
to all, and particularly to Ms 
Joyce, that he agreed to the 
terms of, and to be bound 
by, the agreement.”

See also Otero [2010] FMCAfam 
1022 (31 August 2010) where 
Hartnett FM severed a maintenance 
waiver for not complying with s 90E, 
but otherwise dismissed a wife’s

application for an order setting 
aside a financial agreement that 
recited as nil the value of the parties’ 
company shareholding (which 
she transferred to the husband 
under the agreement) when its 
true value, according to evidence 
adduced by the wife in support of 
her application, was $1 million.

PROPERTY
• Business valuation
• Court’s approach to expert 

evidence
In Pitt [2011] FamCA 172 (15 
March 2011) expert valuations 
of the parties’ shareholding in a 
company by a chartered accountant 
(the court appointed single expert) 
and an accountant differed by $6 
million. Rose J at para 157 cited 
the authorities as to the court’s 
approach to conflicting expert 
evidence and said:

“The effect of those 
judgments is that in contrast 
to lay witnesses, I am not 
required to provide detailed 
reasons for preferring one 
expert witness to the other 
based upon a detailed 
analysis of the evidence so 
far as it conflicts. Rather 
... the preference of one 
expert witness to the other 
means the adoption of the 
reasoning of the former 
compared to [that of] the 
latter.”

Rose J preferred the evidence 
of the court appointed expert 
having regard to her appointment 
by consent, her admitted 
qualifications and experience as 
an expert witness, her “detailed and 
considered reports which applied 
accepted methodology” and her 
reasoning, in particular as to a 
“non-biriding indicative offer” being 
of no relevance to the calculation 
of value.

FAMILY LAW
• Married man’s 17 year affair 

not a “de facto relationship”
In Jonah & White [2011] FamCA 
221 (4 April 2011) the applicant 
who had had a secret intimate

relationship with a married family 
man for 17 years, during which she 
and the respondent “spent time 
together at various times in various 
places, had a sexual relationship, 
and expressed love and affection 
for each other”, applied under s 
90RD for a declaration that theirs 
was a “de facto relationship” within 
the meaning of s 4AA of the Family 
Law Act. The respondent denied 
“any such relationship, describing 
his relationship with the applicant 
as ‘an affair’ and agreeing with 
her counsel’s suggestion that 
he regarded her as having been 
a ‘kept woman’”. The parties 
travelled overseas together and 
the respondent paid the applicant 
$24,000 to help her buy a home 
and $2,000 monthly, increasing to 
$2,500 then $3,000 a month.

Murphy J at paras 34-66 examined 
the legislation and Mushin J’s 
review of the relevant case law in 
Moby & Schulter[2010] FamCA 748 
and at paras 58-60 said this:

“It is in my opinion 
instructive that the 
Commonwealth legislature 
did not provide for relief of 
the type contemplated by 
Fart VIIIAB of the Act in 
circumstances where one 
party has, by their words 
or actions, provided care, 
love or support to another 
or, indeed, in circumstances 
where one party has 
induced in the other an 
expectation of a relationship 
of greater commitment 
than that which transpired. 
Rather, the legislature has 
made provision for that 
relief upon satisfaction of 
the jurisdictional fact that a 
relationship of a particular, 
statutorily-defined, type 
exists. (...) In my opinion, 
the key to that definition 
is the manifestation of a 
relationship where ‘the 
parties have so merged 
their lives that they were, for 
all practical purposes, ‘living 
together as a couple on a
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genuine domestic basis’.
It is the manifestation of 
‘coupledom’, which involves 
the mergeroftwo lives as just 
described, that is the core of 
a de facto relationship as 
defined and to which each 
of the statutory factors (and 
others that might apply to a 
particular relationship) are 
directed.”

Murphy J found against the applicant, 
dismissing her application. His 
Honour at paras 65-66 also rejected 
the respondent’s argument that 
“exclusivity” was necessary for a de 
facto relationship to exist.

See also Barry & Dalrymple [2010] 
FamCA 1271 (15 December 2010) 
where a “convenient commercial 
[live-in] arrangement” for 3.5 years 
between an employed carer and 
personal assistant and a frequently 
wheelchair-bound respondent 
was held not to be a “de facto 
relationship”.

PROPERTY
• $3 million lottery win
• Contributions equal
In Kneen & Crockford [2011] 
FMCAfam 372 (21 April 2011) a 
childless couple began a de facto 
relationship in Sierra Leone and 
continued it, with some interruptions, 
in Australia. Some weeks after 
a resumption of cohabitation the 
applicant bought a lottery ticket and 
won $3 million. They collected and 
banked the money in an account 
managed by the respondent. The 
evidence of the parties diverged 
as to the circumstances in which 
the ticket was bought, how the win 
was regarded by the parties and

the money applied. Lindsay FM 
applied Zyk (1995) FLC 92-644 
(FC), concluding at para 74:

“... that the monies should 
be regarded as the joint 
contribution of the parties, 
the ticket having been 
purchased in circumstances 
where the parties were 
pooling their monies to 
the extent of meeting joint 
expenses and conducting 
the relationship such that 
the winning of either of them 
should be regarded as their 
joint winnings.”

CHILD SUPPORT
• SSAT appeal
• Leave to appeal out of time 

granted
In Essex (SSAT Appeal) [2011] 
FMCAfam 274 (18 April 2011) 
Bender FM granted the wife leave 
to appeal a decision of the SSAT 
out of time.

PROPERTY
• Post-separation family 

provision award
In Lombard [2011] FMCAfam 339 
(15 April 2011) the husband argued 
that his award of $150,000 (net 
after legal costs) in family provision 
proceedings brought by him in 
respect of the estate of his late 
mother who died nearly two years 
before separation, which he did not 
receive until after separation, should 
not be included in the matrimonial 
assets. Phipps FM agreed, citing 
at para 89 Bonnici (1992) FLC 92
272 in which the Full Court held 
that funds received by a party from 
an inheritance late in the marriage 
were “property” but that whether it

should be treated differently from 
other property of the parties “must 
depend upon the circumstances 
of individual cases”. Phipps FM 
applied this statement by the Full 
Court to the present case:

“The other party cannot be 
regarded as contributing 
significantly to an 
inheritance received very 
late in the relationship and 
certainly not after it has 
terminated, except in very 
unusual circumstances. 
Such circumstances 
might include the care of 
the testator prior to death 
by the husband or wife 
as the case may be or 
other particular services to 
protecta property. (...) But 
there was no evidence of 
this in the present case ... 
Accordingly, we think that 
... the monies received by 
the husband from the sale 
of the freehold and from his 
uncle's estate should not be 
brought into account.”

SPOUSAL MAINTENANCE 
• Order made until child 

began school
In Halley [2011] FMCAfam 296 
(8 April 2011) the mother gave 
evidence of struggling to make ends 
meet and being unable to obtain 
permanent employment because 
the child (born in 2006) was still 
below school age. Scarlett FM 
granted her spousal maintenance 
of $120.00 per week until the child 
began school or attained the age of 
6 years, whichever occurred first.

THEFAMILYLAWBOOK
vwvw.thefamilylawbook.com.au

Robert Glade-Wright, a former Tasmanian barrister and Queensland accredited family law specialist, 
is the founder of The Family Law Book, a new one-volume looseleaf and online service. He is 
assisted by Queensland family lawyer Craig Nicoi.

88 www.lawsocietynt.asn.au


