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M
y address today focuses 
on three separate issues. 
First; the Christchurch 
earthquakes, and the Rule of 

Law issues that arose. Second: 
the existence, and rationale for a 
properly funded legal aid system 
using the New Zealand experience; 
and third; recent developments 
in Fiji. Each of these issues has 
within them themes relevant to 
lawyers. They include Rule of 
Law principles, Access to Justice, 
Responsibilities, and Obligations 
of Lawyers, and of the legal 
profession in general. Today’s 
address is not meant to be a heavy 
topic. Rather, these examples 
remind us ail, as we begin another 
year in the legal profession, of what 
it is to be part of the profession.

Christchurch
Earthquake

At the time of the first Canterbury 
earthquake which occurred on 4 
September 2010, the New Zealand 
Law Society (“the Law Society”) 
acknowledged that “an exceptional 
and devastating event"1 had 
occurred which justified emergency 
legislation in the New Zealand 
Parliament.

Background
Five months later, on 22 February 
2011, a further massive seismic 
event occurred during that 
Wednesday’s lunch hour. This was

a catastrophe. Christchurch was 
a city of 375,000 people and the 
earthquake particularly affected 
the CBD, the Eastern suburbs 
and suburbs North and South 
of the CBD as far as the Port of 
Lyttleton to the South and beyond 
Kaiapoi to the North. Nearly 180 
people were killed and many more 
hundreds of people were severely 
injured. More than 100,000 homes 
were damaged; as well as 1,200 
commercial buildings. As many 
as 20,000 residential homes will 
never be rebuilt.

I pause for a moment to try and 
explain the magnitude of what 
happened and do so in this way. 
Imagine, as many of you can, that 
you have been in legal practice for 

many years in the same building 
and offices. You have about 
you all of the things acquired 
over your professional life - 
mementos, cards, personal 
items, family heirlooms, things 
of importance to you in your 
family life and in your life as a 
lawyer. In my own Chambers 

are things such as my father’s wig 
and gown and family gifts and 
mementos presented to me, some 
of long history and importance 
and others of much more recent 
significance, gifts from clients, 
photographs, etc.

Then, because it is a working 
weekday lunchtime, you leave 
your office and take with you the 
things you might normally take as 
you go to acquire some lunch from 
a local eatery with the intention 
of returning in 10 or 15 minutes; 
it will be another working lunch at 
your desk!! You might take your
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wallet or handbag, your mobile 
phone and sunglasses. But in all 
likelihood you are probably going 
to leave behind other things that 
you consider will be there on your 
return (and rightly so). The point is 
that you are never going to return.

The earthquake will occur in the 
interim and all of those possessions 
will be encased in a building that 
is smashed to smithereens. The 
entire building will disintegrate into 
a pile of concrete, steel and dust. 
You are not even allowed access to 
the rubble because of the inherent 
danger of the site and adjacent 
buildings. Later, everyone will be 
kept out of the CBD (a large area), 
by the immediate erection of a 
fence after earthquake recovery 
commences that declares the 
CBD a “Red Zone” and no-one can 
return into it. Even those buildings 
that look undamaged have suffered 
fundamental structural damage 
which will require their complete 
demolition.

In the immediate aftermath of the 
earthquake there is, of course, 
the human tragedy. Some friends 
of mine have never attended so 
many funerals in such a short 
space of time. Others have 
survived the earthquake but 
suffered unbelievable physical and 
emotional harm. It is a devastating 
period that endures for days 
and weeks. Since September 
2010, Christchurch has endured 
10,055 subsequent earthquakes.2 
(Natural disasters are different in 
kind. Some are one-off events 
like floods and cyclones. Others 
just continue again and again like 
earthquakes.) Later, as some
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normality tries to return, the 
enormity of what is lost in your legal 
practice becomes clearer. All your 
client files, all your client deeds, 
your hard copies of all material 
of all kinds. All your personal 
items, all those of your Chamber 
colleagues and professional 
friends. The Court is closed, the 
Government Departments are 
shut. Files; important original 
documents, wills and deeds; all 
gone. It is truly a calamity on an 
almost unimaginable scale.

And yet the legal profession and 
other occupations within the 
community all rise to the challenge. 
Law offices move into the private 
homes of Partners of the firm, out 
into the suburbs. People set up 
in garages. There is a process 
of beginning again. Right across 
New Zealand other members of 
the legal profession reached out 
to their colleagues in Christchurch 
and offered them every conceivable 
kind of assistance. This included

free accommodation, travel, 
assistance to get out of the city, 
time to recover and recuperate, a 
chance to rest. It included offers 
of work, temporary placement. A 
willingness to provide office and 
electronic equipment to replace 
that which had been lost. And 
offers to replace by copying where 
it was possible, complete files that 
may have been on the other side 
of litigation or disputes that existed 
in other cities around the country.

Resulting Legislation
Against this catastrophic 
September 2010 event, the 
Government of New Zealand 
introduced into Parliament under 
urgency, emergency legislation 
with cross-party support. The 
Canterbury Earthquake Response 
and Recovery Act 2010 was 
passed into law within one day. 
There was no public consultation.

For the Law Society and for all 
lawyers there were a number of 
issues:

a) Creating new laws under 
urgency and without 
consultation is contrary to 
decades of our process;

b) Creating new law in a state 
of uncertainty is never truly 
effective. Better to plan 
in advance and hope the 
necessity never eventuates 
(see fire/flooding/cyclones as 
natural events and plan for 
them).

c) And further, in section 6(4) an 
exemplarHenry VIII clause! An 
Order in Council may exempt 
from, modify or extend “any 
provision in any enactment” 
except five fundamental 
constitutional Acts (see s.6(6)). 
So the Minister responsible 
now has the statutory power 
to change “any provision in 
any enactment” if thought 
necessary or expedient.

d) The legislation in Christchurch 
contained under s.6(3) a 
privative clause which ousted 
the jurisdiction of the Court. 
An Order in Council made by 
the Minister considered by 
the Minister to be necessary 
or expedient couid not be 
challenged in any Court.

...the enormity of what is lost in your 
legal practice becomes clearer. All 
your client files, all your client deeds, 
your hard copies of all material of all 
kinds. All your personal items...
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Legal Aid
The Law Society took 
a strong position. 
Notwithstanding the 
significant natural disaster 
that had occurred, and 
the serious loss of life, 
we objected to the legislative 
response. The fundamental 
principles of our system of Rule of 
Law were being breached.

We publicly opposed this 
legislation. There was political and 
media scorn for the Law Society. 
But we maintained our stance.

Seven months later the Act was 
repealed. Another replaced it and 
the Law Society was consulted. 
Our suggested amendments were 
largely accepted. Our processes 
were observed. The lessons here 
are two-fold:

a) Governments must plan for 
natural disasters as they are 
Inevitable. Better to plan in 
advance than crash around 
during the event itself.

b) The legal profession has 
a duty, even in a massive 
disaster, and to face public 
criticism, to consistently and 
persistently request that the 
rule of law be observed.

New Zealand has had for many 
years a comprehensive legal aid 
system which has enabled those 
who are eligible, on financial 
income criteria, to access legal 
assistance and advice. The 
New Zealand legal aid system is 
expansive and includes legal aid 
for criminal, family, civil, mental 
health and Waitangi Tribunal work. 
By international standards it is a 
comprehensive scheme.

The Government has announced 
that it proposes to cut expenditure 
across the board in legal aid by 
10% on last years costings. The 
only way this can actually occur 
is to cut the remuneration rate at 
which lawyers are paid. As those 
remuneration rates are set at levels 
from 1997 and are thus 14 years 
out of date, a 10% reduction is not 
being well received. Lawyers are 
voting with their feet and leaving 
the scheme.

Background
In November 2009 the National

...those remuneration rates are set 
at levels from 1997 and are thus 14 
years out of date, a 10% reduction is 
not being well received. Lawyers are 
voting with their feet and leaving the 
scheme.
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Governments must plan for natural 
disasters as they are inevitable. Better 
to plan in advance than crash around 
during the event itself.
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Government received the Dame 
Margaret Bazley legal aid review 
report. This report had its genesis 
in government budget forecasts 
that saw projected costings of 
legal aid move from around $160m 
to $405m in just five years. As 
you will all appreciate, in the 
current economic circumstances 
following the Global Financial 
Crises (GFC) such increases in 
public expenditure were deemed 
unaffordable. All right-thinking, 
responsible people can see 
the financial dilemma. Dame 
Margaret’s report recommended 
wholesale changes to the legal aid 
scheme, particularly in the area 
of criminal legal aid. That report 
includes the much repeated and 
celebrated statement that “lawyers 
were gaming the legal aid system”3 
and that the Legal Services 
Agency, tasked with the statutory 
responsibility of managing the 
scheme was failing in its statutory 
duties.

Afterthe release ofthe report, there 
followed a period of two years of 
restructuring and new legislation. 
Included was the requirement that 
all lawyers are required to relist 
with the Agency and demonstrate 
current competency to give advice 
to legal aid clients in their chosen 
area of practise. Further, that 
work would now be undertaken 
in the criminal sphere on a fixed 
fee - that is a flat fee has been 
calculated by reviewing past 
data, particularly invoices, and by 
a simple mathematical formula 
dividing total cost by total cases 
and giving the average that will be 
paid regardless of the individual 
complexities that might pertain

to one case over another. This 
is called an “Overs and Unders” 
system but mainly all ‘unders’ for 
the lawyers! Underpaid that is!

Discussion
Legal aid is often portrayed in 
the media and political sphere as 
money forlawyers. This proposition 
is never critically analysed in 
any depth. In particular, media 
commentators and talk-back radio 
hosts are happy to portray all 
lawyers as financially well off and 
simply riding on a publicly funded 
gravy train.

One of the responsibilities of 
lawyers (and the professional 
societies to which they belong), 
is to restate the reality that legal 
aid is intended to allow some of 
the most vulnerable people in 
our community access to justice. 
Without legal aid and without its 
support, many of them cannot 
do so. As a profession, we need 
to have the courage to respond 
to public and media criticism by 
highlighting the fundamentals.

1. First, as the 20th Century 
philosopher Sir Karl Popper 
stated in his book “Open 
Society and its Enemies”4 the 
raison d’etre of the State is 
to ensure justice. The State 
exists for that purpose. It is 
the fundamental, philosophical 
reason for the existence ofthe 
State. It tempered the power of 
the Crown. The State ensures 
justice. It protects the weak 
from the strong. It advances 
the interests of minorities and 
the disadvantaged. It must

In particular, media commentators 
and talk-back radio hosts are happy 
to portray all lawyers as financially 
well-off and simply riding on a publicly 
funded gravy train.
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also act against the tyranny of 
the majority.

2. Second, people requiring legal 
aid are vulnerable. They often 
face the power of the State. 
They face the complexities 
of the legal system. Whilst 
vulnerable, they can still have 
issues of great legal complexity. 
Put simply, they need help! As 
Mahatma Ghandi - a lawyer - 
said “A nation’s greatness is 
measured by how it treats the 
most vulnerable members”

3. Third, nothing burns brighter 
than a sense of injustice. It is 
simply a case of looking around 
the World today and seeing 
social and political 
issues burning brightly.
At their absolute centre 
is the sense of injustice 
that individuals can 
feel. It burns over 
generations. If our 
Society allows groups 
within it to develop with 
a sense of injustice, 
then the very fabric 
of Society can begin to tear. 
Beware a sense of injustice.

4. And finally, the role of lawyers 
here is to have the courage 
to speak out and to draw 
attention to the need for the 
vulnerable, the minority, 
and the disadvantaged to 
be represented and to be 
heard because the future 
cohesiveness of society 
depends upon it. If we cannot 
find a way for these groups 
to have access to justice, 
to be given a vent (and a 
voice) to their complaints and 
grievances, then we create in 
our community the sense of 
injustice (and dispossession)

of which I have spoken.

I am reminded of the words of 
Winston Churchill, a famous 
quotation of his, although in a 
different time, and draw it to the 
attention of all lawyers when he 
said “Courage is the first of human 
qualities because it is the quality 
that guarantees all the others”

On legal aid we must find the 
courage to promote the proposition 
that legal aid allows access to 
justice for some of our most 
vulnerable citizens. It is not money 
for lawyers and nor should we 
look or think of it as such. It is a 
fundamental obligation ofthe State 
and it must be properly funded.

As you all know, the elected 
government of Fiji was overthrown 
in 2006 by a military coup. The 
interim government now operating 
in Fiji is a military government run 
by a small cabal of military people 
and close confidants.

In 2009 the Court of Appeal of Fiji 
declared that the interim military 
government was unlawful and 
illegal. The Regime responded 
in that Judges were dismissed, 
martial law was imposed and the 
President of the Fiji Law Society 
was detained for urging observance 
ofthe 1997 Constitution of Fiji.

The independence of the legal 
profession in Fiji has been

Lastly, Recent 
Developments in 
Fiji

As Mahatma Ghandi- a lawyer- said 
“A nation’s greatness is measured 
by how it treats the most vulnerable 
members”
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seriously eroded. The military 
regime and its appointees 
control the issuing of practising 
certificates. Permits are needed to 
hold any public meetings of more 
than three people. The annual law 
conference of the Fiji Law Society 
was cancelled as the necessary 
permits were declined. Religious 
freedoms have been curtailed 
and the freedom of the press has 
been significantly censored. There 
has been oppression ofthe Union 
movement, physical violence, and 
detention - reported and most 
probably, unreported, human 
rights abuse.

Most recently, the Public Order 
Act 1969 has been amended by 
decree. This was an Act originally 
focused on public order of the 
usual kind. The amended Act 
bears no resemblance to a Public 
Order Act that most lawyers would 
recognise. The new Act has the 
following provisions (amongst 
others):

a. It applies to public and private 
land (including a private home);

b. Military personnel can be 
deemed to be police officers;

c. Such force as is necessary can 
be used in effecting arrests - 
including the use of arms;

d. No police officer (or military 
personnel acting as police) can 
be called to account for use of 
force;

e. No Court, Tribunal, or 
Commission can enquire into 
anything done under this Act.

This is not in the Middle East 
(Syria or Yemen), Africa, or some 
Central American dictatorship. 
Sometimes such distances can 
provide an excuse as to why it is 
someone else’s problem. This is 
the South Pacific - right here on 
our doorstep. What is the role of 
lawyers here?

My submission to you is that 
we must speak out. We cannot 
pretend it is the problem of another. 
Whilst both our nationalities

citizens are free to travel the world, 
as and when they chose, we need 
to emphasis that this Fiji is not an 
island paradise.

The Rule of Law has been eroded 
to a level we would not recognise 
or accept in our communities. 
Freedoms and legal rights are 
being suppressed and subverted 
to the advantage ofthe ruling few.

The duty of our profession is to 
point to the short-comings of the 
Rule of Law observance and alert 
the wider public. Only through 
knowledge and information does 
real change come.

Conclusion
In wishing you all well for the 
year ahead I conclude with these 
observations:

a) Our profession stands for the 
Rule of Law. Even in national 
disasters, we must insist in 
its observance no matter how 
unpopular that may make us.

b) Because we are a profession, 
in times of crises, we must 
support each other. And if the 
Christchurch experience is the 
measure, the level of support 
can be quite remarkable,

c) Access to justice is 
essential to the vulnerable 
and disadvantaged in our 
community. We must have 
the courage to promote their 
causes and interests.

d) Where the Rule of Law is being 
eroded, such as Fiji, we should 
take an interest and expose 
this to our communities. If we 
do, it may be the beginning of 
change that sees the Rule of 
Law return to its rightful and 
proper place.
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