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Thomas Hurley may be 
contacted on 03 9225 
7034, email tvhurley@
vicbar.com.au.  The 
full version of these 
judgments can be found 
at www.austlii.edu.au.

Thomas Hurley’s
Federal Court judgments

INCOME TAX 
Whether expense a capital 
or income item

In SPI PowerNet Pty Ltd v 
Commissioner of Taxation [2014] 
FCAFC 36 (7 April 2014) a Full Court 
concluded that payments by an 
electricity supplier of “imposts” on the 
purchase of a transmission licence 
were capital costs and not allowable 
as deductions from income under the 
ITAA Act 1997 (Cth).

MIGRATION
Visas
Application
Applicant unaware of 
inclusion as child in earlier 
application

In Minister for Immigration and 
Border Protection v Kim [2014] 
FCAFC 47 (24 April 2014) in 2008 
K’s father applied for a family visa 
that included K as a 14 year old 
child.  This application was refused 
in 2011.  In June 2013 K applied for 
a student visa.  This was refused 
on the ground she had been 
refused a visa for which she had 
applied within s48 of the Migration 
Act 1958 (Cth).  The Federal 
Circuit Court quashed this decision 
and remitted the application to 
the Department for determination 
of the validity of the application.  
On appeal by the minster the Full 
Court concluded that validity of the 
application was a question for the 
Court to determine.  It concluded 
that the 2008 application was not 
one K had applied for and the 
second one was not invalid by 
reason of s48 of the Act.

MIGRATION 
“Temporary residence”

In SZRTC v Minister for 
Immigration and Border Protection 
[2014] FCAFC 43 (11 April 2014) 
s36(3) of the Migration Act 1958 
(Cth) provided Australia did not 
have protection obligations to 
persons who had not taken all 
steps to avail themselves of right of 
residence elsewhere whether that 
right was to reside “temporarily 
or permanently”.  A Full Court 
concluded the RRT had erred 
in deciding the temporary right 
of residence elsewhere must be 
coextensive with the reason the 
person feared persecution.  The 
Court concluded that a right to 
reside in another country for up to 
six months was a right to temporary 
residence.

MIGRATION
Visa cancellation on 
character grounds
Relevant matters

detention
In NBMZ (and others) v Minister for 
Immigration and Border Protection 
[2014] FCAFC 38 (9 April 
2014) and NBNB v Minister for 
Immigration and Border Protection 
[2014] FCAFC 39 (9 April 2014) 
six applicants were refused 
protection visas on the “character 
ground” in s501(6)(aa) of the 
Migration Act 1958 (Cth) because 
they had committed offences 
while in migration detentions.  
Each applicant had damaged 
Commonwealth property in a 
disturbance at a detention centre.  
A Full Court decided (in some 
decisions) the decisions to refuse 
involved a breach of natural justice 
because the relevant applicant was 

not told of the central importance 
the Minister gave to deterrence 
as an issue.  The Full Court also 
accepted (in most matters) that 
the legal consequences of the 
decision (inde nite detention) was 
a relevant matter to making it.

REPATRIATION
Application for higher rates 
of pension
Relevance of efforts to 
obtain employment before 
application

In Smith v Repatriation Commission 
[2014] FCAFC 53 (1 May 2014) 
a Full Court considered the 
relevance of past employment and 
attempts to obtain employment to 
determine a veteran had suffered 
“a loss” in income so as to be 
eligible for a higher rate of pension 
under ss24 and 25 of the Veterans’ 
Entitlements Act 1986 (Cth).  Appeal 
by S from contrary determinations 
by the VRB, AAT and primary 
judge allowed. In passing Rares 
J observed the provisions were 
“bedevilled with complexity” and 
the “fog of the drafting style . . . 
had created a nearly impenetrable 
shroud over the meaning the Court 
was expected to attribute to the 
Parliament”.

TELECOMMUNICATIONS
Power to install low-impact 
telecommunications 
facilities
Interference with State water 
facilities

In Gold Coast City Council v 
Satellite & Wireless Pty Ltd [2014] 
FCAFC 51 (1 May 2014) a Full 
Court disagreed with  the primary 
judge and concluded the phrase 
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“interferes with” the operation of 
the facility in s192(1) of the Water 
Supply (Safety and Reliability) 
Act 2008 (Qld) was to be given 
a wide meaning.  However 
the Full Court concluded the 
Telecommunications Act 1997 
(Cth) operated to authorise the 
declaration the primary judge 
made that the respondent licensed 
telecommunications carrier was 
authorised by it to enter the 
appellant’s land to attach a low 
impact facility to the appellant’s 
water tower.

TRADE AND COMMERCE
Restraint of trade at 
common law
Prohibition on recognising 
as thoroughbreds horses 

insemination 
In McHugh v Australian Jockey 
Club [2014] FCAFC 45 (17 April 
2014) the appellant’s contention, 
that various rules of horse racing 
that incorporated those parts of 
the 1947 Australian Stud Book and 
only recognised as thoroughbred 
horses those “begotten by natural 
service” were a restraint of trade, 
was rejected by the primary judge.  
The Full Court concluded the rules 
were reasonable when adopted 
and dismissed the appeal.

TRADE PRACTICES
Franchises
Franchising code of 
conduct
Obligations of disclosure

In SPAR Licensing Pty Ltd v MIS 
QLD Pty Ltd [2014] FCAFC 50 (1 
May 2014) a Full Court considered 
the operation of the Franchising 
Code of Conduct established 
by the Trade Practices (Industry 
Codes-Franchising) Regulations 
1988 (Cth).  In the lead judgment 
Buchanan J disagreed (in dicta) 
with the conclusion of the trial 
judge that cl 6A(b) applied to 
prospective franchisees and all 
members reviewed the Code 
and how a breach of s51A of the 
Trade Practices Act 1974 (Cth) 
(concerning representations as to 
future matters) was established 

and when it should be pleaded.

CONSTITUTIONAL LAW
Freedom of association
Ban on protesters camping 
in Martin Place

In O’Flaherty v City of Sydney 
Council [2014] FCAFC 56 (8 May 
2014) a Full Court dismissed an 
appeal which asserted a Sydney 
City Council notice that prohibited 
camping in Martin Place was 
unconstitutional by infringing on 
the rights of association of a group 
of persons camping there by way 
of protest.

CORPORATIONS
Oppression

In Catalano v Managing Australia 
Destinations Pty Ltd [2014] 
FCAFC 55 (8 May 2014) a Full 
Court, faced with con icting claims 
that both parties were engaged 
in oppressive conduct within a 
corporation, decided to wind it up.

FEDERAL COURT
Appeal
Leave to appeal out of time

In Vaysman v Deckers Outdoor 
Corporation Inc [2014] FCAFC 
60 (22 May 2014) a Full Court 
considered when an extension of 
time to appeal would be granted 
under FCR Ord 52 r 15.  It allowed 
an extension of three years to 
appeal against orders for contempt 
that involved imprisonment but 
made in complex and lengthy 
proceedings that had been both 
settled and discontinued.

INCOME TAX
Charities
Fundraising charity

In Commissioner of Taxation v 
Hunger Project Australia [2014] 
FCAFC 69 (13 Jun 2014) a Full 
Court upheld the conclusion of the 
primary judge that a non-for-pro t 
company that raised funds as 
part of an international network of 
entities whose principle object was 
the relief of hunger was a “public 
benevolent institution” for the 
Fringe Bene ts Tax Assessment 
Act 1986 (Cth).

INDUSTRIAL LAW
Civil penalty provision
When multiple 
contraventions treated as 
one

In Rocky Holdings Pty Ltd v Fair 
Work Ombudsman [2014] FCAFC 
62 (27 May 2014) a Full Court 
considered when multiple civil 
contraventions of the civil penalty 
provisions were by reason of s557 
of the Fair Work Act 2009 (Cth) to 
be treated as one.

SUPERANNUATION
Appeal

In Kristoffersen v Superannuation 
Complaints Tribunal [2014] 
FCAFC 63 (28 May 2014) a 
Full Court dismissed an appeal 
from the decision of the primary 
judge dismissing an appeal from 
the respondent.  The Full Court 
concluded it would not allow the 
appellant to amend the appeal 
against the trustee and insurer of 
his superannuation fund for placing 
false material before the SCT.

TAXATION
Cross-border insolvency
International arrangements

In De Akers as a joint foreign 
representative of Saad 
Investments Company Limited 
(in of cial liquidation) v Deputy 
Commissioner of Taxation [2014] 
FCAFC 57 (14 May 2014) a Full 
Court concluded the primary 
judge had not erred in granting 
the Commissioner of Taxation 
permission under the Cross-Border 
Insolvency Act 2008 (Cth) (and the 
UNICTRAL model law on “Cross-
Border Insolvency”) to claim an 
interest in funds in Australia held 
by a company from the Cayman 
Islands and being liquidated there.

TRADE AND COMMERCE 
Financial services

government bodies
In ABN AMRO Bank NV v 
Bathurst Regional Council [2014] 
FCAFC 65 (6 June 2014) a Full 
Court determined by generally 
dismissing appeals from ndings 
of the trial judge that the appellant 
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bank and other nanciers were 
liable for the loss caused to local 
government agencies in NSW who 
entered into sophisticated nancial 
arrangements.  The Full Court 
considered the ndings of the trial 
judge that assessments by ratings 
agencies were awed.

PETROLEUM RESOURCE RENT 
TAX

In PTTEP Australasia (Ashmore 
Cartier) Pty Ltd v Commissioner 
of Taxation [2014] FCAFC 71 
(13 June 2014) a Full Court 
concluded the primary judge had 
erred in analysing the effect a 
supplementary deed between the 
vendor and purchaser of oil had 
on the calculation of the price 
for s24(1)(b) of the Petroleum 

Resource Rent Tax Act (Cth).

TRADE PRACTICES
Linked credit providers

In Quickfund (Australasia) Pty 
Limited v Airmark Consolidators 
Pty Limited [2014] FCAFC 70 
(16 June 2014) the appellant 
nance companies rented of ce 

equipment from the respondents 
as a consequence of misleading 
statements from the suppliers of 
the equipment.  On the appellants 
defaulting under the rental 
agreements, the respondents 
sued them and the directors who 
guaranteed them. In response 
the appellants claimed the 
respondents were “linked credit 
providers” within s73 of the Trade 
Practices Act 1974 (Cth) (as in 
2009 and prior to the Competition 

and Consumer Act 2010 (Cth)) 
and responsible for the conduct 
of the suppliers under that and 
the Contracts Review Act 1980 
(NSW).  The Full Court concluded 
the primary judge correctly 
concluded that the introduction of 
s51AF of the Trade Practices Act 
by the Financial Sector Reform 
(Consequential Amendments) 
Act 1998 (Cth) did not have 
the effect of making the “linked 
credit provider” provisions in s73 
inapplicable to the rental contracts.  
The Full Court also concluded the 
guarantors were not precluded 
from claiming under the Contracts 
Review Act that the guarantee 
contracts were oppressive 
because the guarantee contracts 
were made in a “business” carried 
on by them (within s6(2)) as the 

Admissions to the Supreme Court of 
the Northern Territory
29 July 2014
Ms Mahaluxmy Chandran, Ms Ka Ming Cheung, Ms Olette Doherty, Mr Andrew Giles, Ms Jill Goddard, Ms Sandra 
Markman, Ms Natasha O’Connell, Ms Emma Phillips, Ms Rebecca Pierluigi, Ms Patricia Tamayo, Ms Tianna Watson.
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relevant business was carried on 
by the companies they guaranteed.  
Appeals dismissed.

Contracts
Liabilities after agreement 
ends
New points on appeal

In Austral Masonry (NSW) Pty Ltd 
v Cementech Pty Limited [2014] 
FCAFC 72 (17 June 2014) a Full 
Court concluded the liability of a 
party to an intellectual property 
licence agreement to exploit a 
patent to contribute to litigation to 
protect the patent continued after 
the term of the licence agreement 
ended.  The Court considered 
when a point not raised at trial 
could be raised on appeal.

PATENTS
Inventive step

In Generic Health Pty Ltd v Bayer 
Pharma Aktiengesellschaft [2014] 
FCAFC 73 (19 June 2014) a Full 
Court reviewed authority as to 
when an invention is obvious to 
the hypothetical skilled addressee 
of the patent at the priority date.

TRADEMARKS
Infringement

In Lift Shop Pty Ltd v Easy Living 
Home Elevators Pty Ltd [2014] 
FCAFC 75 (20 June 2014) a Full 
Court considered whether use of 
a composite mark in the title to 
a web page in search results on 
trademark use amounted to use of 
a deceptively similar sign.

INSURANCE
Professional indemnity 

insurance
Claims made policy
Whether Commercial List 
response in NSW
Commercial List a “claim”

In Amlin Corporate Member Ltd 
v Austcorp Project No 20 Pty 
Ltd [2014] FCAFC 78 (30 June 
2014) a Full Court concluded 
that a response led and served 
in the NSW Commercial list was 
not a suit or civil proceeding 
“brought against” the insured for 
the purposes of the claims made 
policy because a response such 
as one alleging a set-off was not a 
claim in the ordinary sense.

COMPETITION LAW
Power of ACCC to arbitrate 
disputes in agreements 
granting access to the 
telecommunications system

In Telstra Corporation Limited v 
Vocus Fibre Pty Ltd [2014] FCAFC 
77 (2 July 2014) a Full Court 
concluded the power given to the 
ACCC under cl 36(3) of Sch 1 
of the Telecommunications Act 
1977 (Cth) to arbitrate disputes 
between carriers as to access to 
the telecommunication network did 
not extend to the subject dispute 
as to the exercise of a power given 
by an agreement to set and vary 
charges.

MIGRATION
Refugees
Decision not to lift bar set 
by s46A Migration Act
Procedural unfairness

In MZYPY v Minister for 
Immigration and Border Protection 

[2014] FCAFC 68 (27 June 2014) 
a Full Court concluded there was 
no procedural unfairness in a 
decision not to lift the bar imposed 
by s46A of the Migration Act 1958 
(Cth) (preventing an application 
for a protection visa without the 
Minister’s consent) in relation to 
the appellant.

MIGRATION
Refugee status
Religious belief

In MZZJO v Minister for 
Immigration and Border Protection 
[2014] FCAFC 80 (4 July 2014) 
a Full Court considered authority 
as to what level of religious belief, 
commitment and understanding 
must be established before a 
person may be accepted as a 
refugee for that belief.  Appeal 
dismissed.

MIGRATION
Refugees
Natural justice
Failure of reviewer to 
consider submission
“Cut and paste” decisions

In SZRBA v Minister for Immigration 
and Border Protection [2014] 
FCAFC 81 (7 July 2014) a Full 
Court concluded an Independent 
Merits Reviewer had failed to 
afford the appellant natural justice 
by overlooking a submission.  The 
Court considered the practice of 
a decision maker confronted with 
the same argument on a number 
of occasions “cutting and pasting” 
his own earlier decisions.  Appeal 
allowed.  . 
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