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Consumer law

Construction of disclosure obligation in the 
Franchising Code – civil penalties

In Ultra Tune Australia Pty Ltd v Australian 
Competition and Consumer Commission [2019] FCAFC 
164 (20 September 2019) the appellant (Ultra 
Tune) appealed against the trial judge’s decision 
that it contravened a disclosure obligation owed 
to franchisees in cl 15(1) of the Franchising Code 
(Schedule 1 to the Competition and Consumer 
(Industry Codes – Franchising) Regulation 2014 
(Cth)) and the imposition of penalties for that and 
other admitted contraventions of the disclosure 
obligations in the Franchising Code. Ultra Tune 
is a franchisor for motor vehicle engine repair 
and maintenance services provided by a national 
network of approximately 200 franchises. It 
admitted various contraventions of the Franchising 
Code but disputed other claims of contraventions 
pressed by the respondent (ACCC). 

The disputed contraventions gave rise to a 
question of construction as to the proper meaning 
of the expression “sufficient detail” in cl 15(1)(b) 
of the Franchising Code (at [19]). The Full Court 
dismissed Ultra Tune’s appeal on the contested 
contraventions and upheld the trial judge’s 
construction (at [46]-[48]). Further, Allsop CJ and 
Jagot and Abraham JJ said at [47]: “The facts of 
the particular case will determine the issue of 
sufficiency which lends support to the primary 
judge’s observation at [104], that a franchisor 

would be well advised to err on the side of 
candour”. 

However, the appeal against penalty was allowed 
and the Full Court reduced the trial judge’s 
penalty of $2 604 000 to $2 014 000. The Full 
Court disagreed with the trial judge that the 
disclosure contraventions were in or towards 
the worst category of case (at [60]). Ultra 
Tune’s contravening conduct was characterised 
and assessed by the Full Court as “egregious 
inadvertence” (at [59] and [70]-[72]).

Consumer law, torts and trade marks 

Whether conduct in the course of an industrial 
dispute (i) infringed trade mark, (ii) was 
misleading or deceptive or (iii) injurious falsehood 
– “in trade or commerce” requirement for 
misleading or deceptive conduct

In National Roads and Motorists’ Association Limited 
v Construction, Forestry, Maritime, Mining and Energy 
Union [2019] FCA 1491 (11 September 2019) the 
applicant (NRMA) brought a proceeding alleging 
that the respondent (MUA) engaged in trade mark 
infringements, misleading or deceptive conduct 
and committed the tort of injurious falsehood. 
The Court dismissed the NRMA’s case on all bases. 
The impugned conduct occurred in an industrial 
dispute relating to the wages and conditions of 
employees of a ferry business owned by the NRMA. 
The NRMA’s claims included that, as part of the 
industrial dispute, the MUA used the NRMA’s word 
and device marks, and made false or  
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misleading statements which 
were detrimental to, and 
designed to injure, the NRMA 
and its brand. 

In relation to the claims of 
misleading or deceptive 
conduct, the central issue was 
whether the conduct was “in 
trade or commerce”. The Court 
considered and applied the 
principles from the seminal 
High Court case of Concrete 
Constructions (NSW) Pty Ltd v 
Nelson (1990) 169 CLR 594 (at 
[132]). The Court also discussed 
the body of caselaw which 
indicates that it is not the 
intention of ss18 and 29 of 
the Australian Consumer Law 
(or its predecessor) to govern 
public or political debate (at 
[133]-[149]). It was held that 
the relevant conduct of the 
MUA was not conduct “in 
trade or commerce” (at [154]). 
Griffiths J explained at [135]: 
“It was properly acknowledged 
by [Counsel for the NRMA] 
that there is no precedent 
which establishes that the 
conduct of a trade union or its 
members in campaigning for 
improved wages or conditions 
of employment constitutes 
conduct ‘in trade or commerce’. 
Conduct in the course of 
an existing employment 
relationship is unlikely to 
constitute conduct ‘in trade or 
commerce’ even where it is the 
conduct of the parties to the 
relationship itself. . . Similarly, 
I consider that statements by 
an employer to its employees 
in the context of a proposed 
enterprise agreement will not 
generally constitute conduct ‘in 
trade or commerce’. By analogy, 
representations made by a 
trade union in the context of an 

industrial campaign in relation 
to the existing conditions of 
employment of employees will 
generally fall outside conduct 
that is ‘in trade or commerce’”. 

The claim based on the 
tort of injurious falsehood 
failed because the relevant 
statements and representations 
were not made maliciously 
and because the NRMA did not 
establish actual damage in the 
relevant legal sense (at [191]-
[219]).

Evidence and industrial 
law 

Accessorial liability – inferences 
and the rule in Blatch v Archer

In Fair Work Ombudsman v Hu 
[2019] FCAFC 133 (16 August 
2019) the Full Court dismissed 
the appellant’s (FWO) appeal. 
The underlying case concerned 
whether workers who picked 
mushrooms were “casual 
employees” and were not 
paid in accordance with the 
relevant award. One respondent 
admitted contravening s45 
of the Fair Work Act 2009 (Cth) 
(FW Act), which provides “A 
person must not contravene a 
term of a modern award”. The 
FWO appealed the trial judge’s 
decision that other respondents 
were not “knowingly involved” 
and therefore a person involved 
in a contravention within the 
meaning of s550 of the FW Act. 
The majority concurred with 
the trial judge’s refusal to infer 
that the relevant person lacked 
certain knowledge (namely, 
the trial judge could not infer 
that Mr Marland knew that 
the employees were casual 
employees) (at [33]-[48]).

Certain potentially relevant 
witnesses (including Mr 
Marland) were not called to give 
evidence by the respondents. An 
issue raised in the appeal issue 
was whether the trial judge 
erred in applying the principles 
in Jones v Dunkel too narrowly 
and erred in not applying the 
approach in Blatch v Archer (1774) 
1 Cowp 63, (1774) 98 ER 969. The 
former case is more well-known 
that the latter. The rule in Blatch 
v Archer sought to be invoked 
by the FWO was Lord Mansfield’s 
statement that:

“. . . [i]t is certainly a maxim that 
all evidence is to be weighed 
according to the proof which 
it was in the power of one side 
to have produced, and in the 
power of the other to have 
contradicted”.

The majority held that on the 
facts of the present case, it 
lead to no different result 
whether recourse is had to 
the observations of Kitto J in 
Jones v Dunkel or those of Lord 
Mansfield in Blatch v Archer 
(at [55]). Flick and Reeves JJ 
explained at [56]: “Although on 
the facts of the present case 
considerable reservation may 
be expressed as to whether 
an adverse inference was 
available to be drawn against 
Mr Marland, by reason of him 
being in possession of sufficient 
information to arouse a not 
inconsiderable suspicion as to 
the employees being casual 
employees, and thus a ‘basis 
for concluding‘ (cf. Hellicar 
[2012] HCA 17 at [168], (2012) 
247 CLR at 413) that he in fact 
knew that the employees were 
casual employees, neither 
Blatch v Archer nor Jones v Dunkel 
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can be relied upon to ‘convert 
conjecture and suspicion into 
inference’: cf. Council of the Law 
Society of the ACT [2015] ACTCA 
20 at [56]. The more so is this 
the case in the present appeal 
in circumstances where there 
was no comparable basis for 
imposing upon the Respondents 
the same expectation as to 
“fairness” in the conduct of the 
litigation as was assumed (but 
not decided) to be imposed 
upon the Australian Securities 
and Investments Commission in 
Hellicar: [2012] HCA 17 at [147] 
and [152], (2012) 247 CLR at 406 
to 407”.

The dissenting judgment 
of Bromberg J principally 
concerned the proper 
construction of cl 15 of the 
Horticultural Award 2010. 
Flick and Reeves JJ disagreed 
with Bromberg J’s approach 
and held that recourse to the 
industrial context out of which 
cl 15 emerged cannot be relied 
on as a means of construing cl 
15 contrary to the clear terms 
employed (at [30]).

Administrative law and 
environment law

Appeal from AAT – the 
precuationary principle

In State of Queensland 
(Department of Agriculture and 
Fisheries) v Humane Society 
International (Australia) Inc [2019] 
FCAFC 163 (18 September 
2019) the Full Court dismissed 
an appeal on a question of 
law from a decision of the 
Administrative Appeals Tribunal 
(AAT). The primary decision 
under review by the AAT was 
the decision of the Great Barrier 
Reef Marine Park Authority to 

grant two permissions under 
the Great Barrier Reef Marine 
Park Regulations 1983 (Cth) to 
the applicant to use and enter 
the Marine Park (i) to conduct 
a program to take animals or 
plants that pose a threat to 
human life or safety, being 
the Queensland Shark Control 
Program; and (ii) to conduct a 
research program comprising 
certain specified studies. The 
AAT varied the decision under 
review and the appellant 
challenged the AAT’s decision on 
various administrative grounds, 
all of which were dismissed by 
the Full Court.

Among other matters, there 
was consideration of the 
“precautionary principle”. The 
precautionary principle is one 
of the “principles of ecologically 
sustainable use” in s3AB of the 
Great Barrier Reef Marine Park Act 
1975 (Cth). Section 3(1) of that 
Act defines the “precautionary 
principle” to mean “the principle 
that lack of full scientific 
certainty should not be used 
as a reason for postponing a 
measure to prevent degradation 
of the environment where 
there are threats of serious 
or irreversible environmental 
damage”. The precautionary 
principle is also defined in the 
same terms in s391(2) of the 
Environment Protection and 
Biodiversity Conservation Act 1999 
(Cth). Allsop CJ and Greenwood 
and Robertson JJ rejected the 
ground of appeal that the 
AAT misunderstood or erred 
in applying the precautionary 

principle (at [119]-[128]).

Corporations law 
– consumer law – 
regulatory law

What is “financial product 
advice”, when is it “personal 
advice” or “general advice” and 
the duties that arise depending 
on which type of advice it is

Australian Securities and 
Investment Commission v Westpac 
Securities Administration Ltd 
[2019] FCAFC 187 (28 October 
2019) is an important decision 
on the interpretation and 
application of the provisions 
addressing financial services 
and markets provided for by 
Chapter 7 of the Corporations Act 
2001 (Cth) (the Act). Relevantly, 
Division 4 in Part 7.1 concerns 
when a person provides a 
financial service. The legislation 
contains a significant distinction 
between “personal advice” or 
“general advice” (as defined in 
s766B). If only general advice is 
given, the primary obligations 
on the provider of the advice are 
fewer (see Pt 7.6 Div 3 and Pt 7.7 
Divs 2 and 4). In contrast, where 
personal advice is given, there 
are many additional obligations 
in order to provide protection 
to the client (see Pt 7.7 Div 3 and 
Pt 7.7A, Div 2). This Full Court 
decision explores the contours 
of “financial product advice”, 
“personal advice” and “general 
advice”. 

Facts

The appeal and cross-appeal was 
in respect of campaigns in 2014 
and 2015 by the respondents/
cross-appellants to encourage 
their customers to roll over 
external superannuation  
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accounts into existing accounts 
(the BT accounts) that they held 
with the first respondent/cross-
appellant, Westpac Securities 
Administration Limited 
(Westpac), and the second 
respondent/cross-appellant, 
BT Funds Management. The 
campaign comprised sending 
letters and making telephone 
calls to the customers. By 
the campaign, Westpac 
successfully increased its funds 
under management in the BT 
accounts by almost $650m. The 
heart of the appeal concerned 
whether Westpac’s campaign 
(in particular by the telephone 
calls) involved the provision of 
financial product advice and, 
if so, whether that financial 
product advice should properly 
be characterised as personal 
advice or general advice. The 
campaign involved calls to 
more than 95 000 customers 
but ASIC’s case at trial was 
determined on the basis of 
sample calls to 15 customers 
(although on appeal the call to 
one of the customers was no 
longer relied on). 

Trial judge and main issues 
on appeal

In summary, the trial judge 
found:

a) Westpac’s telephone 
communications involved 
the provision of “financial 
product advice” within the 
meaning of s766B(1) of the 
Act. Westpac’s cross-appeal 
included this threshold issue

b) This “financial product 
advice” in the telephone 
calls was “general advice” 
(s766B(4)), and not “personal 
advice” within the meaning 
of s766B(3) of the Act. This 
conclusion was the subject of 
ASIC’s appeal

c) If there was personal advice, 
there were contraventions of 
provisions such as to provide 
services efficiently, honestly 
and fairly (s912A(1)(a)) and 
the duty to act in the best 
interests of the customers 
(s912B(1)). This also formed 
part of the cross-appeal.

In three separate judgments, 
the Full Court (comprising Allsop 
CJ, Jagot J and O’Bryan J) allowed 
ASIC’s appeal and dismissed the 
cross-appeal.

Issue 1 – “financial product 
advice”

On the threshold issue, having 
regard to components of the 
definition of “financial product 
advice” in s766B(1) of the Act, 
what had to be established was 
that Westpac, by the telephone 
calls, made a “recommendation 
or a statement of opinion” 
that was intended, or could 
reasonably be regarded as 
having been intended, to 
influence the customer in 
making a decision in relation to 
his or her BT account. 

Each of the judges held that 
the telephone communications 
amounted to financial product 
advice as defined in s766B(1) 
on the basis of there being 
both a “recommendation” and a 
“statement of opinion” as to the 
required matters. See Allsop CJ 
at [67], Jagot J at [234]-[240] and 

O’Bryan J at [340]-[349]. This was 
despite the callers not expressly 
making any recommendation or 
statement of opinion and there 
were marketing elements to the 
calls. The Full Court rejected the 
distinction that Westpac sought 
to draw between advertising/
marketing, on the one hand, and 
advice on the other hand (Allsop 
CJ at [22] and [67] and Jagot J at 
[218]; see also O’Bryan J at [338]-
[339]). Communications could 
involve both elements.

Issue 2 – “personal advice” or 
“general advice”

Relevantly, under s766B(2), 
“personal advice” is financial 
product advice given or directed 
to a person where “the provider 
of the advice has considered 
one or more of the person’s 
objectives, financial situation 
and needs” or “a reasonable 
person might expect the 
provider to have considered 
one or more of those matters”. 
Under s766B(4), “general advice” 
is financial product advice that is 
not personal advice.

ASIC succeeded in its appeal 
grounds that Westpac’s 
campaign involved the provision 
of “personal advice” within the 
meaning of s766B(2) of the Act. 
See Allsop CJ at [75]-[146], Jagot 
J at [241]-[280] and O’Bryan J at 
[381]-[398]. This was despite 
the fact that, in each call, the 
caller said (following the call 
script) words to the effect that 
everything being discussed 
would be general in nature and 
wouldn’t take into account the 
customer’s personal needs.
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On this key issue in the appeal, 
the Chief Justice summarised his 
conclusion at [5]: “. . . Westpac’s 
attempts to have customers 
transfer funds from their 
external accounts with other 
superannuation funds into their 
BT accounts were carefully 
calculated to bring about this 
desired result by giving no 
more than general advice. It 
was marketing by telephone 
selling. The difficulty is that 
the decision to consolidate 
superannuation funds into one 
chosen fund is not a decision 
suitable for marketing or 
general advice. It is a decision 
that requires attention to the 
personal circumstances of a 
customer and the features 
of the multiple funds held 
by the customer. Westpac 
attempted, assiduously, to 
get the customer to make a 
decision to move funds to BT 
without giving personal financial 
product advice as defined in 
the legislation. It failed. It gave 
personal advice, because when 
the telephone exchanges are 
considered as a whole and 
in their context, including 
importantly the “closing” 
on the telephone by getting 
the decision made during 
the call, there was an implied 
recommendation in each call 
that the customer should accept 
the service to move accounts 
funds into his or her BT account 
carrying with it an implied 
statement of opinion that this 
step would meet and fulfil the 
concerns and objectives the 
customer had enunciated on 
the call in answer to deliberate 
questions by the callers about 
paying too much in fees and 
enhancing manageability . . .” 

Each of the judges considered 
that there were errors in aspects 
of the primary’s construction 
of elements of the statutory 
definition of “personal advice” 
in s766B of the Act. The various 
issues of construction were 
addressed by Allsop CJ at [13]-
[30], Jagot J at [241]-[260] and 
O’Bryan J at [360]-[380]. 

Issue 3 – contraventions

The Full Court held that Westpac 
contravened a number of 
provisions that applied where 
there is personal advice. Most 
attention was given to the duty 
to act in the best interests of 
customers (s961B(1)) and to do 
all things necessary to provide 
services efficiently, honestly and 
fairly (s912A(1). See Allsop CJ at 
[147]-[176], Jagot J at [286]-[302] 
and O’Bryan J at [404]-[428]. 

The Court made strong 
statements about Westpac’s 
conduct. For instance, O’Bryan 
J said at [427]: “. . . Westpac 
took unfair advantage of that 
asymmetry [of knowledge] by 
implementing a carefully crafted 
telephone campaign, reinforcing 
in the minds of its customers 
an erroneous assumption that 
the decision to consolidate their 
superannuation into a Westpac 
fund was straightforward and 
was likely to generate benefits 
for the customer by saving fees 
and by reducing the burden 
of managing superannuation. 
The telephone campaign 
was directed to persons with 
whom Westpac had an existing 
relationship and in a real sense 
occupied a position of trust 
with respect to the customer’s 
superannuation fund. Despite 
knowing that the decision 
was not straightforward, 

Westpac did not advise its 
customers about the matters 
that they should consider 
before deciding to consolidate 
their superannuation. Nor did 
Westpac even suggest to its 
customers that they reflect 
on the decision or seek advice 
about the decision. Through 
the campaign, Westpac 
pursued its own self-interest 
and disregarded the best 
interests of its customers. 
That conduct can rightly be 
described as unfair and involved 
a contravention of s912A(1)(a) of 
the Act”.

The other two judges referred 
to calculated or systemic 
sharpness in the campaign’s 
practices (at [174] per Allsop CJ 
and [290] per Jagot J)).

Next steps

At the time of writing this 
summary, the Court had not 
made the declarations and 
other orders consequential 
on allowing ASIC’s appeal and 
dismissing the cross-appeal. 
It is apparent that the matter 
will need to be remitted to 
the trial judge for the fixing of 
pecuniary penalties and other 
matters. It will be interesting 
to see if Westpac and BT Funds 
Management seek special leave 
to appeal to the High Court from 
the Full Court’s decision. 
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Consumer law

Whether misleading or 
deceptive conduct by 
online search and price 
comparison platform for travel 
accommodation

In Australian Competition and 
Consumer Commission v Trivago NV 
[2020] FCA 16 (20 January 2020) 
the Court held that Trivago 
contravened ss18, 29 and 34 of 
the Australian Consumer Law 
(ACL) by various representations 
that it made when Trivago 
conducted an online search and 
price comparison platform for 
travel accommodation. 

Trivago’s website presented 
prices from a number of 
different online booking sites for 
a particular hotel. One price was 
presented in green, in a large 
font with space around it (the 
Top Position Offer).

The ACCC’s case was that at 
various times in the period 
from 1 December 2016 to 13 
September 2019, Trivago made 
the following representations in 
breach of the ACL:

a) that the Trivago website 
would quickly and easily 
identify the cheapest rates 
available for a hotel room 
responding to a consumer’s 
search (the Cheapest Price 
Representation)

b) that the Top Position Offers 
were the cheapest available 
offers for an identified 
hotel, or had some other 
characteristic which made 
them more attractive than 
any other offer for that 
hotel (the Top Position 
Representation)

c) that the red strike through 
text on the website (the 
Strike-Through Price) was 
a comparison between 
prices offered for the same 
room category in the same 
hotel (the Strike-Through 
Representation)

d) that the red text without 
strike-through (the Red 
Price) was a comparison 
between prices offered for 
the same room category in 
the same hotel (the Red Price 
Representation).

The ACCC also alleged that 
Trivago engaged in conduct that 
led consumers to believe that 
the Trivago website provided 
an impartial, objective and 
transparent price comparison 
which would enable them to 
quickly and easily identify the 
cheapest available offer for a 
particular (or the exact same) 
room at a particular hotel (the 
additional conduct allegations).

Trivago admitted parts of the 
ACCC’s case but disputed others 
(at [11] and [34]). The Court 
substantially found for the ACCC 
on the contested parts of the 
case, although not necessarily 
for all the time periods argued 
by the ACCC (at [15] and from 
[190]). 

The Court received and 
analysed complex computer 
science expert evidence from 
both parties (at [91]-[145]), 
particularly on the algorithm 
used by Trivago to select the 
Top Position Offer. The experts 
agreed that in approximately 
66 per cent of listings, higher 
priced hotel offers were 
selected as the Top Position 
Offer over alternative lower 

priced offers (at [13] and [125]). 
This was of particular relevance 
to why the Cheapest Price 
Representation was misleading 
and deceptive. Moshinsky J 
explained at [204]: “. . . the 
expert evidence establishes that 
the offer that was given most 
prominence on the website (that 
is, the Top Position Offer) was 
in many cases not the cheapest 
offer for the hotel room. Based 
on the data they examined, 
the computer science experts 
agreed that higher priced 
offers were selected as the Top 
Position Offer over alternative 
lower priced offers in 66.8% of 
listings. Conversely, 33.2% of 
listings had a Top Position Offer 
that was the cheapest offer. . . . 
The explanation for the fact that 
in many cases the Top Position 
Offer was not the cheapest offer 
relates to the role of the CPC in 
the Top Position algorithm . . . ” 

The CPC is the Cost Per Click, 
which is Trivago’s principal 
source of revenue. Trivago’s 
contractual terms required 
online booking sites to pay 
Trivago the CPC if a consumer 
clicks on the online booking 
site’s offer on the Trivago 
website whether or not the 
consumer makes a booking on 
the online booking site’s website 
(at [12]).

The judgment includes findings 
on consumer behaviour evidence 
based on expert evidence called 
by both parties (at [146]-[177]). 

There will be a subsequent 
hearing on relief including the 
quantum of pecuniary penalties 
to be paid by Trivago.
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Court of Disputed 
Returns 

Challenge to validity of election 
of Gladys Liu and Joshua 
Frydenberg – whether signs 
used at polling stations were 
likely to mislead or deceive an 
elector in relation to the casting 
of a vote – whether result of 
election affected

In Garbett v Liu [2019] FCAFC 
241 (24 December 2019) 
the Full Court, sitting at the 
Court of Disputed Returns 
pursuant to s354(1) of the 
Commonwealth Electoral Act 
1976 (Cth) (the Act), determined 
a challenge to the validity of 
the election of Ms Gladys Liu 
for the seat of Chisholm and 
Mr Joshua Frydenberg for the 
seat of Kooyong in the May 
2019 election. The challenges 
concerned signs (referred to 
as corflutes) placed at polling 
stations in both electorates 
that were alleged to be likely to 
mislead or deceive an elector 
in relation to the casting of a 
vote in alleged contravention of 
s329(1) of the Act. 

The corflutes were in Chinese 
script and each of Chisholm 
and Kooyong had a substantial 
Chinese speaking community. 
The corflutes were in purple and 
white colours and the purple 
hue was similar to the purple 
hue used by the Australian 
Electoral Commission (AEC) in its 
signage at polling stations. At 
a number of polling places the 
impugned corflute was placed 
near or adjacent to a sign of the 
AEC. In translation, the various 
corflutes said things such as 
“Correct voting method”, “The 
right way to vote” or “The 

correct way to vote” was “On the 
green ballot paper, put 1 next 
to the Liberal Party candidate”. 
In summary, the complaint was 
that voters who saw, read and 
understood the corflutes would 
or may have considered them 
to be a direction by the AEC 
as to the correct way to vote, 
such that electors were being 
told that the only way to cast a 
correct (and so valid) vote was to 
vote for the Liberal Party or that 
the AEC was officially instructing 
people to vote for the Liberal 
Party.

Section 362 of the Act concerns 
the declaring void of elections 
for illegal practices. By s352(1), 
the phrase “illegal practice” 
is defined as meaning a 
contravention of the Act or of 
the regulations. In this case, 
the alleged contraventions 
concerned s329. Section 329(1) 
provides: “A person shall not, 
during the relevant period in 
relation to an election under this 
Act, print, publish or distribute, 
or cause, permit or authorise 
to be printed, published or 
distributed, any matter or 
thing that is likely to mislead or 
deceive an elector in relation to 
the casting of a vote”.

Having regard to s362, the Court 
must not declare that Ms Liu 
or Mr Frydenberg was not duly 
elected nor declare the two 
elections (or either of them) void 
unless the Court was satisfied 
that the results or result of the 
elections or election were or was 
likely to be affected and that it 
is just that she or he should be 
declared not to be duly elected 
or the election (in respect of her 
or him) should be declared void.

The Full Court summarised the 
broad issues before it at [28]: 
(1) Were the corflutes likely to 
mislead or deceive an elector 
in relation to the casting of a 
vote? (2) Was anyone, and if so 
who, responsible for that, in the 
language of s329(1): printing, 
publishing or distributing 
or causing, permitting or 
authorising the printing, 
publishing or distributing 
of the corflute? (3) Was the 
result of the election likely to 
be affected? and (4) Is it just 
to order the relief sought, if 
otherwise available?

The Court first addressed 
various issues of statutory 
construction that arose under 
ss329 and 362 of the Act (at 
[30]-[93]). 

Turning to the evidence, the 
Court found that the corflutes 
were matters or things likely to 
mislead or deceive an elector 
in relation to the casting of a 
vote (at [142]-[154]). Allsop 
CJ, Greenwood and Besanko JJ 
explained at [144]: “First, as 
was the intention of Mr Frost, 
at least when placed adjacent 
to AEC signage, it purports 
to be a sign of, and convey a 
message from, an independent 
government agency concerned 
with the supervision, in a 
general sense, of the election, 
when in fact the message is 
from the Liberal Party. Secondly, 
if understood as a statement 
or message by the AEC, it is 
palpably misleading or deceptive 
to say that putting the Liberal 
Party first is the “correct” or 
“right” way to vote, impliedly 
stating the way to cast a valid 
vote is to vote Liberal . . .” 
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The Court found that the Mr 
Frost (the person responsible 
for the dressing of the polling 
booths in Victoria in the 
Victorian Division of the Liberal 
Party) caused or authorised 
the printing, publishing and 
distribution of the corflutes 
which were matters or things 
that were likely to mislead or 
deceive an elector in relation to 
the casting of a vote (at [155]). 
No adverse finding was made 
against Ms Liu or Mr Frydenberg 
(at [157]-[163]).

Finally, the Court held that the 
result of the election was not 
likely to be affected (at [164]-
[175]). Ms Liu won the two 
candidate preferred result by 
a margin of 1090 votes and for 
the result to have been affected 
in Chisholm it would need to be 
found that at least 546 electors 
who voted 1 for Ms Liu would 
not have so voted but would 
have voted 1 for Ms Yang or for 
another candidate and directed 
their preference to Ms Yang (at 
[167]). Mr Frydenberg’s margin 
was 11,287 votes and for the 
result to have been affected, a 
conclusion would be required 
that 5644 electors voted for Mr 
Frydenberg who would not have 
so voted but would have voted 
for Mr Burnside or for another 
candidate and directed their 
preferences to Mr Burnside (at 
[168]). However, the Court held 
that it could only have been 
a very small group of people 
who would have felt that they 
should follow the direction on 
the corflute (at [170]). Allsop 
CJ, Greenwood and Besanko JJ 
stated at [172]: “Whatever the 

number, if any, of people who 
may have been influenced or 
may have felt directed to have 
voted Liberal when they would 
not have done so had it not been 
for the corflutes, it would, in our 
view, not have been anywhere 
near 500 or 5000 in either 
electorate”.

Representative 
proceedings

Application of cy-près doctrine 
to the distribution of monies 
from the settlement of a class 
action

In Simpson v Thorn Australia Pty 
Ltd trading as Radio Rentals (No 5) 
[2019] FCA 2196 (20 December 
2019) the Court approved the 
settlement of a proceeding 
instituted under Part IVA of the 
Federal Court of Australia Act 1976 
(Cth) (FCA Act) pursuant to s33V 
of the FCA Act. The allegations 
in the class action concerned 
the obtaining of financial 
products for personal, domestic 
or household purposes and 
whether the provider engaged in 
conduct, which was misleading 
or deceptive, involved the 
imposition of contract terms 
that were unfair, and engaged 
in unconscionable conduct 
contrary to various statutory 
norms. 

Of interest is the Court’s 
consideration of a clause in the 
settlement distribution scheme 
which provided that if there is an 
outstanding balance remaining 
in the settlement fund as at 
the date of final distribution 
to group members who are 
participating, the administrator:

“. . . may exercise its discretion 
based on a consideration of 
what is materially proportionate 
to distribute the additional 
amount to some or all 
Participating Group Members or 
make a donation to the Financial 
Rights Legal Centre . . . or such 
other community legal centre as 
approved by the Court” (at [16]).

Lee J considered the source of 
power to allow an administrator 
to pay the residuum of a 
settlement distribution pool 
to charities and not-for-profit 
organisations and when such 
a power, if it exists, should 
be exercised (at [17]-[27]). 
The origins of the cy-près 
doctrine were summarised. In 
general terms, the doctrine 
allows a court to continue to 
apply charitable trusts where 
the intent of the settlor can 
no longer be effectuated, 
such that an alternative plan 
can be designed which will 
serve to carry out the donor’s 
intent as nearly as possible 
(at [19]). The Court discussed 
the adaption of the cy-près 
doctrine to the class action 
context in the United States 
(at [20]-[22]). After turning 
to the principles relevant for 
a court to order a cy-près 
scheme in Australia (at [22]), 
Lee J held at [24]: “I consider 
that the Court presently 
possesses sufficient power to 
fashion a remedy to allow a 
distribution of a settlement sum 
pursuant to a form of cy-près 
scheme if it is impracticable or 
impossible to distribute all or 
some of the settlement sum 
to group members individually 
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(being circumstances directly 
analogous to there being a trust 
which has exhausted its original 
purpose and a surplus remains)”. 
Lee J further held at [25] that 
even if he was wrong about the 
position in equity, s33V(2) of 
the FCA Act is wide enough to 
provide this Court with such 
power.

On the clause before it, the 
Court was not satisfied on the 
present evidence that it is 
impracticable or impossible to 
distribute all of the settlement 
sum to group members or 
to some of them (at [28]). 
Instead of approving the 
proposed clause, the Court 
reserved liberty for the claims 
administrator to apply to the 
Court, in the event there is 
a residual sum, to present 
proposals which facilitate the 
most efficient distribution of 
this residual sum to those of the 
group members who are most in 
need of it (at [29]). 

FRIDAY 6 MARCH 2020   Tickets: www.facebook.com/ntwomenlawyers


