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Corporations law
Conduct giving rise to contraventions re personal 
advice, best interests obligations, misleading or 
deceptive conduct, statutory unconscionable 
conduct and requirements to act efficiently, 
honestly and fairly

In Australian Securities and Investments Commission 
v AGM Markets Pty Ltd (in liquidation) (No 3) [2020] 
FCA 208 (26 February 2020) the Court determined 
the liability phase of the proceeding in which ASIC 
alleged contraventions of the Corporations Act 2001 
(Cth) and the Australian Securities and Investments 
Commission Act 2001 (Cth) (ASIC Act). 

The complicated facts were summarised by Beach 
J at [1]: “The present proceeding concerns the 
activities of the first defendant (AGM), the third 
defendant (OT) and the fifth defendant (Ozifin) 
and the promotion of derivative instruments. 
From the latter part of 2017 until the middle of 
2018, each of the three defendants operated 
separate businesses in Australia that offered 
over-the-counter (OTC) derivative products being 
contracts for difference (CFDs) including margin 
foreign exchange contracts (FX contracts) to 
retail investors in Australia. They provided retail 
investors an online platform on which to invest 
in those products and also provided financial 
product advice to them by telephone and email 
(the financial services). That advice was provided 
by account managers (AMs) who were engaged 

on behalf of the defendants, but who were based 
overseas. The AMs engaged on behalf of AGM were 
based in Israel. The AMs engaged on behalf of OT 
were based in Cyprus and later the Philippines. And 
the AMs engaged on behalf of Ozifin were based in 
Cyprus.”

The Court’s judgment primarily focused on 
the alleged “investor contraventions” (at [99]-
[486]) but then dealt with alleged “compliance 
contraventions” (at [487]-[530]). The “investor 
contraventions” were argued to fall within four 
categories:

 that the defendants, by the AMs, gave or 
directed personal advice to the investors within 
the meaning of s766B(3) of the Corporations Act 
despite not being licensed or otherwise entitled 
to do so (at [102]-[104]; decided in ASIC’s favour 
at [182]-[196]) 

 that the AMs in making their advice statements 
contravened s961B of the Corporations Act 
by failing to take the steps necessary to 
ensure that the advice that they provided to 
the investors was in each of the investor’s 
best interest and contravened s961G by 
providing advice to the investors that it was 
not reasonable to conclude was appropriate to 
those clients (at [105]-[106]; decided in ASIC’s 
favour at [201]-[243])

 that the AMs made statements to various 
investors that constituted various 
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misrepresentations 
constituting misleading 
or deceptive conduct 
under s1041H of the 
Corporations Act and/or 
s12DA of the ASIC Act and/
or the making of false or 
misleading representations 
in contravention of s12DB of 
the ASIC Act (at [107]-[112]; 
decided in ASIC’s favour at 
[257]-[356])

 that the defendants engaged 
in unconscionable conduct 
towards certain investors in 
contravention of s12CB of 
the ASIC Act (at [113]; decided 
in ASIC’s favour at [394]-
[460]).

In addressing the principles 
about “personal advice” (s766B 
of the Corporations Act), Beach J 
analysed and discussed aspects 
of the judgment of the Full 
Federal Court in Australian 
Securities and Investments 
Commission v Westpac Securities 
Administration Ltd (2019) 373 
ALR 455; [2019] FCAFC 187: see 
at [164]-[179]. As an aside, the 
writer notes that on 24 April 
2020, the High Court granted 
Westpac special leave to appeal 
from the Full Federal Court’s 
decision, and the High Court 
appeal is still to be heard.

In relation to the best interests 
and appropriate advice 
obligations (ss961B and 961G 
of the Corporations Act), the 
Court rejected the defendants’ 
submissions that Division 2 of 
Part 7.7A of the Corporations 
Act only applies in relation to 
the conscious or intentional 
provision of personal advice 
to a person and the relevant 
statutory obligations were not 
intended to catch situations 

where persons who provided 
general advice may have 
unwittingly strayed into 
personal advice also (at [206]-
[211]). Beach J also construed 
s961Q to reject the defendants’ 
arguments to restrict the 
contraventions to the AMs and 
not OT and the Ozifin (at [212]-
[217]). 

The Court set out the principles 
as to unconscionable conduct 
applicable to ss12CB and 12CC 
of the ASIC Act (at [358]-[392]). 
This included reference to the 
High Court decision of Australian 
Securities and Investments 
Commission v Kobelt (2019) 368 
ALR 1; [2019] HCA 18. Beach J 
discussed at [384]-[392] the 
concepts of “system of conduct” 
and “pattern of behaviour” in 
s12CB(4)(b) which states: “This 
section is capable of applying to 
a system of conduct or pattern 
of behaviour, whether or not a 
particular individual is identified 
as having been disadvantaged 
by the conduct or behaviour”. 
The Court held there was 
unconscionable conduct by the 
defendants towards 21 investors 
(at [396]-[412]). Further, the 
Court held that the defendants 
also engaged in a system of 
conduct or pattern of behaviour 
that was in all the circumstances 
unconscionable (at [413]-[460]).

With respect to the conduct 
constituting the investor 
contraventions, the Court held 
the conduct undertaken by OT 
and Ozifin was to be considered 
to be conduct undertaken by 
those defendants on behalf 
of AGM (at [463]-[479], with 
reference to s769B(1) of the 
Corporations Act and s12GH(2) 
of the ASIC Act). However, Beach 

J did not accept ASIC’s case that 
AGM was knowingly involved in, 
or aided, abetted, counselled 
or procured, the investor 
contraventions by OT and Ozifin 
(at [480]-[486]).

Finally, in relation to the 
“investor contraventions”, the 
Court held that AGM failed to 
take the steps necessary to 
discharge its obligations under 
s912A(1)(a) of the Corporations 
Act to do all things necessary 
to ensure that the financial 
services it provided under its 
AFSL were provided efficiently, 
honestly and fairly, and under 
various other provisions of 
ss912A(1) and 961L to do those 
things necessary to properly 
supervise its representatives, 
which included both Ozifin and 
OT and the AMs engaged by 
AGM, Ozifin and OT (at [487]-
[530]). Beach J summarised the 
relationship between the words 
“efficiently, honestly and fairly” 
found in s912A(1)(a).

The Court is to hear from the 
parties on the precise form of 
the declaratory relief and other 
relief (penalties and non-party 
compensation orders).

Administrative law and 
corporations law

Judicial review of decision 
of Australian Government 
Takeovers Panel – allegation 
of apprehended bias against 
president of the Panel

In Aurora Funds Management Ltd v 
Australian Government Takeovers 
Panel (Judicial Review) [2020] 
FCA 496 (17 April 2020) the 
Court dismissed an application 
for judicial review of a decision 
of the Australian Government 
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Takeovers Panel (Panel). The 
applicant had sought judicial 
review of the Panel’s finding that 
the applicant and another listed 
entity (Keybridge Capital Ltd 
(Keybridge)) were “associates” 
within the meaning of s12(2) 
of the Corporations Act 2001 
(Cth) and its determination 
that there were unacceptable 
circumstances under s657A of 
the Corporations Act 2001. 

An additional ground raised was 
a reasonable apprehension of 
bias in relation to the sitting 
president of the Panel, Mr Ian 
Jackman SC. The issues before 
the Panel were the extent 
to which the applicant and 
Keybridge were “associates” 
and whether the degree of 
influence exercised over them 
by a Mr Bolton was itself a 
separate basis for concluding 
that there were “unacceptable 
circumstances”. It was based 
on events largely between 
October 2016 and June 2017. 
Many years earlier, Mr Bolton 
was involved in a commercial 
dispute that led to a proceeding 
in the Supreme Court of New 
South Wales (the Supreme Court 
proceeding) against a number 
of defendants over the affairs 
of a unit fund on the ASX, the 
Brookfield Prime Property Fund 
(the fund). This had nothing to 
do with the parties or persons 
before the Panel, however Mr 
Bolton was a common integer 
in both. In 2015, a company 
associated with Mr Bolton 
commenced the Supreme Court 
proceeding against a number of 
defendants over the affairs of 
the fund including its trustee, 
Brookfield Multiplex Capital 
Management Ltd (Brookfield). 
Brookfield retained King & Wood 

Mallesons (KWM) to act on its 
behalf in the Supreme Court 
proceeding and in November 
2015 they delivered a first brief 
in the proceeding to Mr Jackman 
SC. The Court found that Mr 
Jackman SC in fact did no work 
on the first brief (at [69]-[70]). 
Mr Jackman SC was contacted by 
the Panel in late May 2017 to see 
if he would be available to form 
part of a panel. Mr Jackman’s 
evidence was that the Supreme 
Court proceeding simply did 
not cross his mind in May 2017 
when the Panel contacted him 
(at [74]). The Panel’s decision 
was on 14 June 2017 (at [76]) and 
its decision effectively rejected 
sworn evidence of Mr Bolton (at 
[85]). In February 2019, KWM 
delivered a fresh second brief in 
the Supreme Court proceeding 
to Mr Jackman SC and he 
performed work pursuant to 
that retainer (at [81]). On the 
facts as Court assumed them 
to be, Mr Jackman was briefed 
for Brookfield in the Supreme 
Court proceeding while serving 
on the Panel but he had never 
done any work on the brief and 
he had no knowledge of the role 
or company associated with Mr 
Bolton in that proceeding (at 
[86]).

The Court applied the accepted 
principles, in particular the 
test from Ebner v Official 
Trustee in Bankruptcy (2000) 
205 CLR 337 (at [87]-[88]). The 
Court held that the test for 
apprehended bias in Ebner was 
not satisfied. Perram J stated at 
[98]: “The result of the Panel’s 
deliberations could have no 
impact on the issues in the 
Supreme Court Proceeding 
and Mr Jackman SC had no 
knowledge either that Mr Bolton 

would be called in the Supreme 
Court Proceeding or any 
proposal to traduce his credit 
should he do so. Consequently, 
an apprehension of bias does not 
arise”. 

Appeal and tort law

Principles that guide appellate 
review of findings of fact 

In Jadwan Pty Ltd v Rae & Partners 
(A Firm) [2020] FCAFC 62 (9 April 
2020) the Full Court dismissed 
an appeal challenging the 
trial judge’s dismissal of the 
appellant’s applications against 
the respondent solicitors 
seeking damages for alleged 
professional negligence. The 
appellant had sought damages 
against its former solicitors for 
alleged professional negligence 
arising out of the revocation of 
its approval under the National 
Health Act 1953 (Cth) as a 
Commonwealth-funded nursing 
home by a delegate of the 
Minister for Health and Family 
Services.

The appeal judgment is lengthy 
and deals with numerous 
issues. There was a dispute 
between the parties concerning 
the principles applicable 
to the review on appeal of 
the findings of fact made 
by the trial judge that were 
challenged by the appellant 
(at [402]-[415]). The Full Court 
considered the relevant well-
known authorities such as, 
among many others, Devries 
v Australian National Railways 
Commission, Fox v Percy and 
Robinson Helicopter Company 
Inc v McDermott. Bromwich, 
O’Callaghan and Wheelahan 
JJ observed that statements 
of principle in appellate 
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judgments about these matters 
(such as non-interference of 
fact findings in the absence 
of “incontrovertible facts or 
uncontested testimony”) should 
not be treated as if they were 
provisions of a statute (at [411]).

Costs

Maximum costs order under rule 
40.51

In Houston v State of New South 
Wales [2020] FCA 502 (17 April 
2020) the Court dismissed 
an interlocutory application 
seeking a maximum costs order 
under r40.51 of the Federal 
Court Rules 2011 (Cth). Rule 
40.51(1) provides: “A party 
may apply to the Court for an 
order specifying the maximum 
costs as between party and 
party that may be recovered 
for the proceeding”. The 
applicant sought an order that 
the maximum party and party 
costs which the applicant and 
respondent could recover from 
the other is nil. 

The relevant principles guiding 
the exercise of the Court’s 
discretion under r40.51 
were not in dispute (at [17]). 
Griffiths J said at [19]: “It has 
been acknowledged in various 
cases relating to r40.51 that 
the principal purpose of the 
provision (and its predecessor, 
order 62A) was not so much 
a desire to limit the exposure 
of a respondent to an adverse 
costs order in complex and 
lengthy commercial litigation, 
but rather with concerns as to 
access to justice, public interest, 
and a desire to limit the costs 
of all parties, particularly in less 
complex and shorter cases . . .” 

In dismissing the application, 
the Court discussed the concept 
and relevance of whether the 
litigation was in the public 
interest (at [22]-[30]).

Representative 
proceedings

Application for production 
of respondent’s insurance 
documents 

In Evans v Davantage Group Pty 
Ltd (No 2) [2020] FCA 473 (9 
April 2020) the Court refused 
the applicant’s application for 
production of various insurance 
documents that may respond to 
any of the applicant’s and group 
members’ claims made against 
the respondent. The applicant 
relied on ss33ZF(1), 37M and 
37P of the Federal Court of 
Australia Act 1976 (Cth) (FCA 
Act). The insurance documents 
were sought for laudable 
objectives, in particular so that 
the applicant better inform 
himself on a range of issues such 
as whether it was commercially 
viable to prosecute the group 
proceeding to judgment and 
whether it was appropriate to 
settle the matter and if so for 
what quantum. 

The Court refused the 
application. Beach J explained 
(at [4]): “. . . resort to the 
mantra of contemporary 
case management theory and 
the innovative properties of 
s33ZF(1) do not justify my 
acceding to the applicant’s 
application. As to the latter, 
there has recently been a 
set back in the evolutionary 
development of s33ZF(1). 
As to the former, case 
management practices of the 
type encouraged by ss37M and 

37P are designed to produce 
litigation which is run efficiently 
and fairly in the interests of 
all parties. But such provisions 
are not designed to distort the 
playing field so as to confer 
an asymmetric commercial 
advantage in favour of one party 
at the expense of another . . . 
The protective role reflected 
in provisions such as s33ZF(1) 
is there to ensure that each 
group member’s claim, given 
their non-party and presumed 
absent status, is litigated and 
resolved as well as or as close 
to as well as if they had been 
a named applicant with their 
own legal representation. 
Further, the protective role 
is to be viewed in the context 
of the pursuit of a grouped 
procedure to the advantage 
and efficiency of all. By ‘all’, I 
mean the applicant, the group 
members, the respondent and 
the Court. But the protective 
role is not designed to put a 
respondent at an asymmetric 
commercial disadvantage. It is 
not designed to give a group 
member any greater rights vis-
a-vis a respondent, other than 
ones that necessarily flow from 
the grouping of multiple claims 
per se, than they would have had 
if they had separately pursued 
individual proceedings against 
that respondent. Recourse to 
the protective role is not to be 
applied like some thick layer of 
varnish to gloss over the flawed 
substratum of the applicant’s 
arguments.” 

The Court held it had the power 
to order production of the 
documents under s23 of the FCA 
Act but declined to exercise its 
power to do so (at [5], [16] and 
[111]-[112]). 



60 BALANCE EDITION 2|20

The judgment contains reference to legal 
principles establishing that insurance policies 
are not normally discoverable where they are not 
relevant to the determination of a fact in issue 
(at [46]) and that case management principles of 
themselves do not justify an order for production 
of an insurance policy that was not otherwise 
discoverable in accordance with the Rules of Court 
(at [77]-[80] and [95]-[97]). 
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