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Twelve months ago, 
with little fanfare, 
regulation 19B was 
inserted into the 
Police Administration 
Regulation. And so 
commenced the 
Custody Notification 
Service (CNS) in the 
Northern Territory. 

The CNS was one of 339 
recommendations handed down 
by the Royal Commission into 
Aboriginal Deaths in Custody 
(RCIADIC) in 1991 as a means of 
reducing the over-representation 
of Aboriginal people in custody 
throughout Australia and ensuring 
justice, humanity and equality 
for Aboriginal people in police 
custody. The recommendation 
seeks to achieve these goals by 
connecting Aboriginal and Torres 
Strait Islanders (ATSI) in police 
custody with an Aboriginal Legal 

Service to provide them with 
support and early legal advice 
about their rights in custody. 
In 2000, NSW and the ACT were 
the first jurisdictions in Australia 
to implement the service. Since 
that time there has been only 
one Aboriginal death in police 
custody1 in those jurisdictions and 
this occurred in 2016 when police 
failed to notify the CNS. 

Despite having the highest 
proportion of ATSI people in 
Australia, and incarcerating them 
at a greater rate than any other 
jurisdiction, prior to the CNS, the 
NT provided the least statutory 
protections for Aboriginal people 
in police custody. In contrast to 
other jurisdictions in Australia, 
which require police to specifically 
inform ATSI people of their right 
to speak to a lawyer or legal 
service, police in the NT were only 
obliged to inform them they could 
speak to a “friend or relative about 
their whereabouts”2 and were not 
required to notify anyone of their 
incarceration. Additionally in the 
NT, there is no clearly defined time 

NAAJA’S  
Custody Notification Service
Celebrating twelve months of operation in the NT

STEPHEN KARPELES 
CUSTODY NOTIFICATION SERVICE COORDINATOR 
NORTH AUSTRALIAN ABORIGINAL JUSTICE AGENCY

LAW SOCIETY NT BALANCE EDITION 3|2016



limit on how long police can keep a person in custody 
without review by a court.3 This meant that Aboriginal 
people could disappear into police custody for days 
without anyone knowing where they were. It took a 
recommendation from the 2018 Royal Commission 
into the Protection and Detention of Children in the 
Northern Territory that the CNS be implemented 
in the NT to spur the commonwealth and Northern 
Territory Governments (NTG) into action. That 
year, the Commonwealth Minister for Indigenous 
Affairs Nigel Scullion announced three years of 
Commonwealth funding for a CNS in the NT. The offer 
was conditional on the support of the NTG and the 
introduction of legislation to entrench this hard won 
right, as well as a commitment from the NTG to fund 
the service after the commonwealth funding expired. 
NAAJA was selected as the service provider and the 
NTG agreed to introduce regulation with a promise 
of legislation to follow. The scaled-back regulation 
commenced on 31 July 2019. It requires the NT Police 
to inform every ATSI received into custody that 
NAAJA will be notified of their detention, and as soon 
as reasonable practicable after this, the police must 
notify NAAJA that the person is in their custody. The 
regulation excludes from the ambit of the CNS people 
in custody pursuant to s133AB or s128 of the Police 
Administration Act4, and does not expressly require 
the police to facilitate communication between the 
NAAJA staff member and the person in custody at the 
time of notification. 

Experiences from the past 
twelve months
At the time of writing, the service is comprised of 
two full-time lawyers and six highly trained and 
experienced Client Support Officers, five of whom 
are Indigenous. This means that more often than not, 
Aboriginal people in custody are able to speak to, and 
be supported by, one of their mob. This makes a real 
difference. 

Over the past twelve months the service received 
7579 notifications, and spoke to 5281 Aboriginal 
people in custody. Of those, 776 were youths — some 
as young as ten years of age. Many were rendered 
vulnerable by disability, injury, chronic health ailments 
or their limited English speaking ability. All were 
provided with advice, information and support which, 
but for the CNS, they are unlikely to have received.

The CNS provides:

Health and wellbeing check The health and 
wellbeing check administered by CNS staff is meant 
as an additional layer of protection to ensure that 
Aboriginal people in police custody are given medical 
attention if required and that any injuries attributed 
to police conduct are documented. As an example 
of the positive outcomes from this process, during 
a health and wellbeing check, an Aboriginal female 
disclosed to a CNS staff member that she had been 
the victim of a recent sexual assault but was reluctant 
to provide this information to male police officers. The 
CNS staff member worked with the client and police 
to ensure she was released from custody and taken to 
hospital for a sexual assault examination. 

Connection with family and friends  The CNS staff 
frequently contact family members at the request 
of people in custody, to inform them of their 
whereabouts and provide them with information 
about the criminal justice process. In addition to this, 
NAAJA CNS recently set up a separate 24-hour phone 
line for family members to call if they are worried for, 
and wanting information about, a relative taken into 
police custody. 

Reassurance Many of the people we speak to do 
not understand why they are custody, or how long 
they will be there for. This often creates anxiety, 
frustration and hostility. Some have disclosed suicidal 
thoughts. Our trained staff provide information, 
reassurance and support which can often ease the 
person’s concerns. CNS staff ensure that people 
expressing suicidal ideation are marked at risk by 
police to ensure close monitoring. 

Referrals Over the previous twelve months CNS 
staff have made 5832 referrals to different services 
to assist Aboriginal people upon their release 
from police custody. These referrals have included 
organisations providing crisis accommodation, AOD 
services, counselling, mental health services and 
assistance with ‘returns to country’. 
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Early legal advice and information CNS staff ensure 
Aboriginal people in custody understand their rights, 
including amongst other things, the right to apply for 
bail or review of a decision by police to refuse bail, 
the right to silence, the requirement of a responsible 
adult to attend the watch house for youths, 
limitations on time spent in custody for youths 
or people in custody for service of a DVO. Where 
necessary, CNS staff will assist people to exercise 
those rights. This is often done with the assistance of 
a qualified interpreter. What is not widely understood, 
even by criminal lawyers, is the extent to which 
extensive police powers are exercised in the watch 
house with little or no scrutiny. The CNS has changed 
this and, in effect, prised open the door to the watch 
house, to shine a light on police practices.

Ongoing challenges 
The CNS cannot provide any assistance to Aboriginal 
people in custody unless police promptly notify the 
service, and facilitate communication between the 
CNS staff member and the person in custody. While 
the NT Police Commissioner and senior police have 
been supportive of the service, this attitude does 
not extended to all of its members. A number of 
officers in the police stations and watch houses have 
openly expressed their antipathy towards the service 
and have either failed to notify the CNS, failed to 
facilitate communication between the CNS and the 
person in custody or delayed the notification until 
after the person has been required to exercise their 
legal rights. Whether advertent or not, the end result 
is that about 30% of ATSI people in police custody 
are being denied their right to speak to a CNS staff 
member. Egregious examples of non-compliance 
have been referred to NAAJA civil lawyers for advice 
and assistance, and evidence obtained by police as a 
consequence of non-compliance will be challenged 
by NAAJA criminal lawyers when the matter reaches 
court.5 This non-compliance casts an unfortunate 
shadow over the otherwise helpful assistance 
provided by most notifying officers. 

Over the past twelve months there has been a steady 
increase in notifications. This demonstrates that a 
culture change is underway within the NT police and 
that the CNS is becoming an accepted part of the 
custody process. It must be acknowledged that police 
did not receive any additional funding to implement 

the CNS, and that this has hampered their ability 
to facilitate communication between the person 
in custody and the CNS and to provide reliable 
data to allow assessment of compliance. What is 
readily apparent though from the experience of 
the past twelve months is that the best outcomes 
for the Aboriginal people in custody occur when 
police and CNS staff work together.

Conclusion 
Commonwealth funding for the service expires in 
less than eighteen months leaving the service’s 
future uncertain in the current fiscal and political 
environment. In 2018, the Royal Commission 
into Youth Detention and Child Protection in 
the Northern Territory also recommended that 
the NTG fund the CNS when the commonwealth 
funding expires. To date, no funding commitment 
has been provided by the NTG, nor have they 
delivered on their agreement to entrench the CNS 
through legislation (as opposed to regulation). 
Against the backdrop of the findings of the 
RCIADIC, and the recent societal demands for 
an end to the mistreatment and discrimination 
of Aboriginal people in police custody, the 
introduction of legislation to entrench this 
fundamental legal right and a commitment to 
fund the CNS would be seen as a clear statement 
by the NTG that ‘black lives do matter’. 

Endnotes
1. At a police station or watch house

2. See s140

3. See s137(2) of the Police Administration Act which allows 

police to keep a person in custody for a “reasonable 

period of time”. Note that this has now been amended for 

youths (see s137(4) of the Police Administration Act)

4. Colloquially known as ‘paperless arrest’ and ‘protective 

custody’ respectively

5. At the time of writing there have been no rulings in 

the Supreme Court on admissibility of evidence in 

contravention of the CNS regulation.

 Darwin: (08) 8982 5100

 www.naaja.org.au

 @NAAJA_NT
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‘The truth and Andrew Boe’
Late Night Live with Phillip Adams, ABC

Indigenous 
Incarceration 
and the NT
18/08/20: the Law Council 
of Australia presented a 
panel discussion via Zoom 
on the topic of Indigenous 
Incarceration and the 
Northern Territory: Progress 
since the Royal commission 
into the Detention and 
Protection of Children in the 
Northern Territory.

Panelists included 
advocate Mick Gooda, 
Olga Havnen (Danila 
Dilba Health Service) and 
David Woodroffe (North 
Australian Aboriginal 
Justice Agency and 
President of the Aboriginal 
Lawyers’ Association of 
the NT). The discussion 
was moderated by 
Law Council President, 
Pauline Wright.

Watch the discussion here:  
https://www.lawcouncil.
asn.au/media/news/
indigenous-incarceration-
and-the-northern-
territory

Throughout a career spanning 
thirty years, criminal lawyer 
Andrew Boe as respresented 
high profile clients including 
One Nation’s Pauline Hanson, 
David Eastman and serial killer 
Ivan Milat. 

Murderers and politicians 
aside, Boe as also represented 
many disadvantaged people 
— those with poor mental 
health, abused women, 
Indigenous and homeless 
people and has been exposed 
to more emotionally corrosive 
subjects than can be imagined, 
stumbling along the way.

Boe has published a book 
entitled An exposé of imperfect 
justice: The truth hurts and 
is a sobering account of the 
faults that lay within the 
justice system. It’s sure to be 
an interesting read.

Listen to the ABC talk here: 
https://www.abc.net.au/
radionational/programs/
latenightlive/the-truth-
about-andrew-boe/12547558

Or, read more about An exposé 
of imperfect justice: The truth 
hurts here: https://www.
hachette.com.au/andrew-
boe/the-truth-hurts

Calling for expressions 
of interest
Legal assistance for people engaging with the Royal Commission into 
Violence, Abuse, Neglect and Exploitation of People with Disability

NT Legal Aid Commission is working in partnership with the 
Your Story Disability Legal Service to establish a local list of 
practitioners to assist people called by the Royal Commission to 
appear as a witness, attend an interview or provide information 
to it. When a person doesn’t have a preferred lawyer to represent 
them, Your Story will refer them to the Referral List. NT Legal Aid 
Commission is inviting practitioners to express interest in being 
included on this Referral List. 

EOI should be submitted by 7 September 2020.

Further information can be found here:  
https://tinyurl.com/y2npp22y


