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ABSTRACT 

Since the financial crisis,1 the issues surrounding executive remuneration 

appear to have become more complex. There have been suggestions that the 

structures of pay and short-term incentive payments induced directors to 

pursue risky and short-term strategies. The sentiment that this contributed 

to the collapse of a number of companies in Australia and abroad is not 

unqualified.2Increased shareholder activism and regulatory scrutiny also 

reflects the public’s wariness of this recent corporate behaviour. 

Shareholders demand that the structure of director remuneration is intended 

to increase management’s incentives to act in their long-term interests, and 

not to their detriment.3 

As companies are generally managed under the direction of the board,4 

shareholders have little power at general meetings to prevent the movement 

of the remuneration report in favour of directors.5 This is particularly the 

case in light of the large aggregate number of institutional investors and 

fund managers who rarely engage in board management issues and their 

voting preferences are often carried (and therefore influenced) by the vote 

of the chair.6 This ownership structure adversely affects fragmented 

                                                           
  Natalia Wuth B Acy (QUT), LLB Hons (QUT), LLM (UQ)). 

 
1  While the term, ‘global financial crisis’, has been widely adopted by Australian commentators, the 

economic crisis primarily impacted the economies of the developed western markets of the United 

Kingdom, United States of America and Europe. Other major markets like Australia, Asia and Africa 

maintained generally their market positions. 
2  Maurice Greenberg, ‘Regulation of Executive Compensation in Financial Services’ (Working Paper, 

Council on Foreign Relations, 2010) 2. 
3  Maurice Greenberg, ‘Regulation of Executive Compensation in Financial Services’ (Working Paper, 

Council on Foreign Relations, 2010) 4. 
4  Corporations Act 2001 (Cth) s 198A. 
5  This is unless, more than 50 percent of the members present at the meeting, either in person, or by 

proxies (if allowed by the constitution) vote against the remuneration report.  
6  See, Parliamentary Joint Committee on Corporations and Financial Services, Parliament of Australia, 

Better Shareholders – Better Company: Shareholder Engagement and Participation in Australia (2008). 
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shareholders who own small parcels of shares to play an influencing role (if 

any) in the management of companies to which they invest.7 As a result of 

the blatant disregard to minority views, shareholder activism has also 

become an increasingly common feature of the corporate landscape.8 

In June 2011, following much criticism and objection of large corporate 

businesses (and their profit driven corporate agenda),9 the Australian 

Government made a number of legislative amendments in an effort to 

improve director accountability, reduce conflict of interest and increase 

transparency of director and executive remuneration for the benefit of 

shareholders.10 It is argued that these reforms do not, from a practical 

perspective, ‘strengthen’ the position of shareholders in respect of director 

remuneration.11 Further, the writer holds a number of concerns in respect of 

the disclosure obligations particularly as they relate to the establishment of 

a remuneration committee by the company and the inherent conflict of 

interest these requirements create. 

There is no doubt that the deliberate conduct of directors to pay low 

dividends or, in some instances, no dividends and to instead, grant 

themselves exorbitant increases in incentive payments out of profits that 

could be otherwise paid as dividends to shareholders is likely to be 

oppressive.12 Unfortunately though, the remedial relief available to 

                                                                                                                                                                                     
There is, however, some indication of increasing engagement by institutional investors but they continue 

to remain largely passive investors. 

7  James Mayanja, ‘The Proper Role of Shareholders in the Decision Making Processes of Modern Large 

Public Companies’ (2009) 24(1) Australian Journal of Corporate Law 9, 18. See also John Farrar, 

Corporate Governance: Theories Principles and Practice (Oxford University Press, 3rd ed, 2008) 51. 
8  John McCombe, Centre for Corporate Law and Securities Regulation Shareholder Meetings: Key Issues 

and Developments (9 November 2004) University of Melbourne – Centre for Corporate Law and 

Securities Regulation <http://cclsr.law.unimelb.edu.au/go/centre-activities/research/research-reports-and-

research-papers/>. Jinghui Liu and Dennis Taylor, ‘Legitimacy and Corporate Governance Determinants 

of Executives’ Remuneration Disclosures’ (2008) 8(1) Corporate Governance 59, 62. 
9  See, eg, Australian Institute of Company Directors, Submission to the Australian Government – The 

Treasury, Exposure Draft Corporations Amendment (Improving Accountability on Director and 

Executive Remuneration) Bill 2011 (Cth), 27 January 2011, 1. 
10   Explanatory Memorandum, Corporations Amendment (Improving Accountability on Director and 

Executive Remuneration) Bill 2011 (Cth) 3. See generally Corporations Amendment (Improving 

Accountability on Director and Executive Remuneration) Act 2011 (Cth) which came into effect on 27 

June 2011. 
11  For example, the current law already empowers members with at least 5 per cent of the voting power or 

at least 100 members entitled to vote at a general meeting, who vote against the remuneration report to 

cause a board spill and to call a general meeting within two months. While procedurally it may be easier 

for shareholders to cause a spill, the institutional shareholders who make up the majority of the voting 

power would, for the reasons set out in this paper, simply be inclined to re-elect the board in order to 

maintain their the status quo. 
12  See Re Waitikiri Links Ltd (1989) 4 NZCLC 64, 922; Sanford v Sanford Courier Service Pty Ltd (1987) 5 

ACLC 394; Shamsallah Holdings Pty Ltd v CBD Refrigeration and Air-conditioning Services Pty Ltd 

[2001] WASC 8. 
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shareholders is limited.13 Moreover, the paucity of shareholder litigation to 

enforce director duties is reflective of the costly and inherently arduous 

nature of this process.14 Despite the deficiency of legislative ground, there 

may, however, be opportunity for minority shareholders to make their mark 

by utilising non-legal means or alternative dispute resolution processes.15 

I  INTRODUCTION 

Excessive remuneration is a major concern for shareholders and is argued to be indicative of 

inadequate transparency and accountability of management.16 It leads to unwarranted costs on 

companies and adversely affects present and future shareholders. The evidence suggests that 

incentive pay is being manipulated by executives possibly at shareholder expense.17 The 

purpose of this paper is to critically examine the rights and the range of remedies available to 

shareholders in view of excessive director remuneration. A discussion of the responsibility of 

the board for management of the company in accordance with statutory and common law 

director duties and their impact (if any) on the setting of remuneration will be conducted. 

Given the widespread activism of shareholders in response to the blatant disregard to 

minority views on remuneration, the Australian Government recognised an urgent need to 

assume responsibility. An examination of the ‘strengthened’ role of shareholders at general 

meetings of publicly listed companies following the enactment of reforms will also be carried 

out. Unfortunately, however, given the inability of minority shareholders to make substantive 

changes to the structures of remuneration, it is argued that these reforms do not appear to 

provide shareholders with more say on pay. It appears that directors in Australia have  used 

their powers for self-benefit given the limited rights available to shareholders to restrain. 

Consideration of the remedies available to shareholders against directors who pursue 

remuneration in place of the company and investor interest will also be conducted. The 

corporate sentiment that full and frank disclosure on remuneration is burdensome has been 

                                                           
13  While shareholders have a range of statutory remedies available, their pursuant is inherently restrictive 

given the cost involved in commencing and progressing any such claim through the courts. Theoretically, 

however, shareholders could commence a statutory derivative action on behalf of the company for 

wrongs done by the company or make an application to the court claiming that the conduct of a 

company’s affairs is oppressive. 
14  See Corporations Act 2001 (Cth) ss 236-242. The law allows for a statutory derivative action to be 

brought (or proceedings may be intervened in) by those listed in section 236 who have been granted 

leave by a court to bring the action or intervene under section 237. Further, ss 232-234 details when a 

shareholder can apply to the court for a remedy for oppression. Only a member of the company or a 

person from the Australian Securities Investment Commission can apply for a remedy under section 232. 
15  See John Farrar and Laurence Boulle, ‘Minority Shareholder Remedies – Shifting Dispute Resolution 

Paradigms’ (2001) 13(2) Bond Law Review 272. 
16  John Orr, ‘Constraining Fat Cats in Corporate Cathedrals: Neo-Liberalism, Corporate Law and 

Unreasonable Remuneration of Directors’ (2002) 6 Southern Cross University Law Review 204, 210. 
17  See Companies and Securities Advisory Committee, Reform of the Law Governing Corporate Financial 

Transactions, Report (1991). Just over a decade ago, the Report highlighted and referred to evidence 

arising out of the corporate collapse of a number of publicly listed companies that their directors abused 

their position of trust by predominately granting financial benefits that were clearly prejudicial to the 

interests of the company and its members. 
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described as an excuse.18 It is imperative that shareholders and investors are supplied with 

full and clear particulars of any and all proposed remuneration structure or any change to that 

structure and its association with the projected company performance in order to make 

informed decisions. This paper will also evaluate and critique the current regulatory 

framework, which serves to assist companies in disclosing and determining issues of 

remuneration. Lastly, key recommendations in favour of good corporate governance will be 

provided to assist in the maintenance of socially responsible and accountable directors in 

performing their duties. 

 

II  FACTORS THAT GIVE RISE TO CONCERNS ON EXECUTIVE 

REMUNERATION 

The alignment of remuneration of executive officers with the company’s performance has 

been the single most important and controversial executive pay issue for shareholders in 

Australia. This is particularly concerning where director remuneration and short term 

incentive payments are increasing, thereby creating further company expense and payments 

of dividends have been denied. Perhaps more worrying is the decrease in share price of the 

company when a proposal to increase remuneration has been provided. The common 

sentiment is that there fails to be a connection between the high levels of pay that executives 

receive and their performance in a company.  

Executive remuneration is a complex product of very different perspectives and philosophical 

approaches. There are several factors that give rise to remuneration issues. The perception 

that the remuneration of directors is excessive stems from the perspectives of shareholders, 

the capital market, investors and society more broadly. The different forces at work include 

the environment in which companies operate, inadequate controls in large organisations, 

limited views from large institutional investors that the remuneration of directors is too high 

and possibly the lack of personal stake of directors in the business. This, coupled with the 

different forces at work and the often subjective assessment of what might be considered 

‘excessive’ contribute to the difficulty of this issue. Notwithstanding, past trends and specific 

pay outcomes have appeared inconsistent with an appropriately remunerated labour market 

and possibly weakened company performance.19  

The directors of a company perform a ‘distinct and powerful role with their actions having 

pervasive effect throughout the company they run’.20 Accordingly, it is often perceived that 

the acquisition of the top talent to deliver results comes at a cost and when considered in view 

of a multi billion dollar profit generating company, this cost is quite insignificant. While 

directors are often selected based on their reputation and their past performance, their 

                                                           
18  Damion Kitney, ‘Executive Pay Reforms ‘Too Onerous’, Say Critics’, The Australian (online), 4 January 

2011 <http://www.theaustralian.com.au/business/executive-pay-reforms-too-onerous-say-critics/story-

e6frg8zx-1225981271212>. See also Chartered Secretaries Australia, Submission No 58 to the 

Productivity Commission, Executive Remuneration in Australia, 29 May 2009, 7. 
19 See Productivity Commission, Executive Remuneration in Australia, Inquiry Report (2010). 
20 See Productivity Commission, Executive Remuneration in Australia, Inquiry Report (2010) ch 4, 84 [4.1]. 

http://www.theaustralian.com.au/business/executive-pay-reforms-too-onerous-say-critics/story-e6frg8zx-1225981271212
http://www.theaustralian.com.au/business/executive-pay-reforms-too-onerous-say-critics/story-e6frg8zx-1225981271212
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‘personal goals and perspectives need not always translate into decisions and actions that 

align with the interest of the company and ultimately shareholders’.21 

 

An effective corporate governance framework is important in ensuring that there are adequate 

controls in place to ensure accountability to shareholders and the broader community. This is 

particularly important when dealing with performance based incentive schemes which for 

example, align director remuneration to the share price or payment of dividend. This practice 

is inherently dangerous as it focuses directors on the market price of the company to achieve 

their short term performance of the company. However, the volatility in the market price of 

shares is very much attributed to external factors and little to do with the performance of 

directors. Those factors, particularly involve the different perspectives and sentiments by 

shareholders, the capital market, investors and society more broadly. The rapid decline of 

One.Tel is a clear example of where market-linked remuneration measurement has coincided 

with poor governance.22 

 

The recent global financial crisis has had a significant impact on shareholders in Australia23 

and also left a number of regulatory issues in its wake. The growth of investor dissatisfaction 

had been brewing even before the crisis given the direct lack of correlation between pay and 

performance.24 Directors are still being excessively incentivised in circumstances, which may 

not be warranted, and at the expense of the company and its shareholders.25 The community 

concern and sentiment on this issue has more recently described the greed of directors as 

‘unjustified, unfair, immoral, and obscene’.26 More telling is the fact that the disclosure 

documents (which alone carry concern) of publicly listed companies confirm a continuing 

upward trajectory in liquid assets and incentive based payments.27 The link between these 

                                                           
21 Ibid. 
22  David Knott, ‘Corporate Governance – Principles, Promotion and Practice, (lecture delivered at the 

Monash Governance Research Unit, 16 July 2002). 
23  In some cases, retirees have been forced back into the work force having been faced with significant 

decline in dividends (that is, if any) and even further reduction in total share value (which traditionally 

stood as the nest egg for many). See Michael Legg and Louisa Travers, ‘Oppression and winding up 

remedies after the GFC’ (2011) 29(2) Company and Securities Law Journal 101. See also Ruth Williams 

and Vanessa Burrow, ‘Black Tuesday wipes off $100 billion’, The Age (online), 23 January 2008 

<http://www.theage.com.au/news/national/black-tuesday-hits-hard/2008/01/22/1200764265886.html>. 
24  John Farrar, ‘The Global Financial Crisis and the Governance of Financial Institutions’ (2010) 24 

Australian Journal of Corporate Law 227, 239. 
25  See, eg, Sarah O’Carroll, ‘Lucky for Some: CEO Pay Doubles in Decade’ (online), 5 September 2011 

<http://www.news.com.au/business/worklife/rise-in-salaries-and-bonuses-of-top-100-ceos-outpace-

shareholder-returns/story-e6frfm9r-1226129458482>. The Chief Executive Officer of the 

Commonwealth Bank of Australia, Mr Ralph Norris’ total remuneration doubled in three years to 2010 

with shareholder returning increasing by a slight 1.8 percent over the three year period.  
26  Gary Banks, ‘The Productivity Commission’s executive pay inquiry: An update on the issues’ (Speech 

delivered at the FINSIA Forum on Executive Remuneration: New Rules and Regulation, Sydney, 3 - 4 

June 2009) <http://www.pc.gov.au/speeches/cs20090603>. 
27  See Australian Council of Superannuation Investors, ‘CEO Pay in the top 100 companies: 2010’ 

(Research Paper, Australian Council of Superannuation Investors, September 2011). In 2011, the 

Australian Council of Superannuation Investors published a comprehensive research paper of the CEO 

pay in Australia’s largest 100 listed companied. The research paper highlighted that, over the past 

decade, a significant increase of 131 per cent in fixed pay and 190 per cent in bonus payments towards 
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significant increases in remuneration and shareholder return remains conspicuously absent.28 

These ingrained remuneration practices of corporations have been a long term concern for 

many and the law had been slow to evolve in line with corporate expectations or practices.29 

Following the crisis and increased activism of shareholders and community, the Australian 

Government partially responded to this perceived abuse by introducing further regulation to 

the framework regarding remuneration. These changes, which were brought about in haste, 

largely affect the remuneration disclosure requirements leaving the central issue of 

shareholder engagement on the back burner. Their rights remain limited and practically 

unchanged. 

 

The response in the United States of America (US) to the regulation of executive pay by 

shareholders has also been controversial. Shareholder activists in the US have also long 

complained that these practices are unwarranted as they fail to demonstrate a causal link to 

pay and performance. Recently, the US President, in support of genuine and widespread 

populist outrage, highly criticised multimillion dollar bonuses being paid to executives of 

financial institutions despite them being indebted to the federal Treasury.30 Since the 

financial crisis, investor litigation has also risen in the USc,31 however, the success of 

shareholders to hold directors in the US liable for excessive remuneration has also proven to 

be complicated. The difficulty rests in the fact that full disclosure of proposed executive 

remuneration is made and that unless the contract is not approved in good faith, the 

transaction is likely to receive the protection of the business judgment rule.32 This argument 

is also likely to apply in Australia – unless, of course, substantial reform is made.33  

 

 

 

                                                                                                                                                                                     
the average salary of a chief executive officer. Unfortunately, however, the return on equity has not been 

the same and, in fact, in some instance has decreased.  
28  Business Council of Australia, ‘Executive Remuneration’ (Position Paper, Business Council of Australia, 

June 2004) 1. 
29   Beth Nosworthy, ‘Fiduciary Obligations: Is the Shareholder an Appropriate Beneficiary?’ (2010) 24(3) 

Australian Journal of Corporate Law 282, 303. 
30  Stephen Bainbridge, Corporate Governance after the Financial Crisis (Oxford University Press, 2012) 

122. 
31  John Farrar, ‘The Global Financial Crisis and the Governance of Financial Institutions’ (2010) 24 

Australian Journal of Corporate Law 227, 241. 
32  Stephen Bainbridge, Corporate Governance after the Financial Crisis (Oxford University Press, 2012) 

122. 
33  See ASIC v Rich (2009) 75 ACSR 1, 627 [7253] where Austin J noted that while there is no ‘bright line’ 

business judgment rule at general law, the matters referred to in Howard Smith Ltd v Ampol Petroleum 

Ltd [1974] AC 821, 832 (Privy Council) and Harlowe’s Nominees Pty Ltd v Woodside (Lakes Entrance) 

Oil Co NL (1968) 121 CLR 483, 493 (Barwick CJ, McTiernan and Kitto JJ) form part of the assessment 

of whether a director has breached their general law duty to act in the best interests of the company. See 

Matthew Hooper, ‘The Business Judgment Rule: ASIC v Rich and the Reasonable-Rational Divide’ 

(2010) 28 Company and Securities Law Journal 423, 427. 



Canberra Law Review (2014) 12(1) 

 

36 

 

UNIVERSITY OF CANBERRA 

III  ROLE OF BOARD AND DIRECTORS’ DUTIES IN SETTING 

REMUNERATION 
 

The role of the board carries a pivotal role in determining and ensuring that the setting of the 

level of director remuneration is in the best interests of the company and its shareholders. 

While the responsibility is ultimately on the shareholders to elect the most suitable board 

candidates to represent their interests, the board also plays an important role in endorsing 

candidates and managing director performance and remuneration. When making such 

decisions, directors are under certain fiduciary obligations. 

 

A Role of Board 
 

The responsibility for determining the remuneration arrangements for directors and other key 

management personnel (KMP) of public companies rests with the boards of those companies. 

Specifically, the Corporations Act 2001 (Cth) (Corporations Act) provides that: 

 

[t]he business of a company is to be managed by or under the direction of the directors.34 

 

This statutory power was reaffirmed by Rogers CJ in the recent decision of AWA v Daniels:35 

 

[t]he Board of a large public corporation cannot manage the corporation’s day to day 

business. This function must be left to the corporation’s executives... the directors rely on 

management to manage the corporation… 

 

Further, the Australian Securities Exchange (ASX) Corporate Governance Council offers its 

support of this position by suggesting through its Corporate Governance Principles and 

Recommendations that, amongst other things, the board will be responsible for:36 

 

overseeing the company...[and] providing input into and final approval of management’s 

development of corporate strategy and performance objectives... [including] remuneration... 

 

Clearly, this responsibility is exclusive and shareholders are essentially precluded from 

interfering in management. Directors can act against the wishes of shareholders as they are 

                                                           
34  Corporations Act 2001 (Cth) ss 198A(1)-(2). Directors may exercise all powers unless the Corporations 

Act or the company’s constitution requires it to be by way of general meeting. Particularly in large 

publicly listed companies, remuneration committees have been established to assist in the determination 

of director and executive remuneration. See Zoher Adenwala, ‘Directors’ Generous Remuneration: to be 

or not to be paid?’ (1991) 3(1) Bond Law Review 25, 27 which indicates that, ‘overly-generous 

remuneration is obviously prejudicial to the interests of shareholders and may be harmful to employees 

and also to creditors where a company is insolvent or in danger of becoming so’. 
35  (1992) 10 ACLC 933, 1013 (Rogers CJ). See Paul Redmond, ‘The Reform of Directors’ Duties’ (1991) 

15(1) University of New South Wales Law Journal 86, 107.  
36 Australian Securities Exchange, Corporate Governance Principles and Recommendations (2nd ed) r 

1.1. 
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generally restrained from involving themselves in the management of the company.37 The 

position is, however, complicated by the fact that the board remains appointed by and 

accountable to shareholders.38  

 

B Director Duties 
 

A director’s responsibility to manage the affairs of a company is far-reaching but is not 

without burden. The law recognises that those who entrust their property or affairs to others is 

at risk of suffering loss by the other person’s wrongdoing.39 In granting directors these 

extensive powers ‘comes the opportunity for fraud and mismanagement. The shareholders of 

companies are often especially vulnerable, because they are frequently passive investors who 

do not follow the company’s progress on a day-to day basis. Their vulnerability is all the 

more acute if they are numerous and not organised’.40  

 

C Statutory Duties 
 

The law interjects, by way of the Corporations Act, to impose several statutory duties on 

directors. In making decisions, directors must: 

 

(a) act with due care, diligence and for a proper purpose;41  

(b) act in good faith in the best interests of the company;42 

(c) not improperly use their position to gain an advantage for themselves or someone else 

or cause detriment to the corporation.43 

 

As indicated by the use of the word must, these obligations cannot be departed from. While 

these duties are owed to the company, they extend to the determination of remuneration 

arrangements. If a court is satisfied that a director has failed to uphold his or her duty, a civil 

penalty may be imposed44 as well as a disqualification order disqualifying a director from 

                                                           
37  See Automatic Self-Cleansing Filter Syndicate Company v Cunninghame [1906] 2 Ch 34. See also 

Roberta Karmel, ‘Independent Directors, the Independent Corporate Board: A Means to What End?’ 

(1984) 52 George Washington Law Review 534, 535 which suggests that the decisions of directors, 

which bind the company, do not solely affect shareholders but also other constituencies. 
38  Corporations Act 2001 (Cth) s 198A(2) which provides that the directors may exercise all the powers of 

the company except any powers that the Corporations Act or the company’s constitution (if any) requires 

the company to exercise in general meeting.  
39  Harold Ford, Robert Austin and Ian Ramsay, Ford’s Principles of Corporations Law (LexisNexis 

Butterworths, 12th ed, 2005) at [8.010]. 
40  Harold Ford, Robert Austin and Ian Ramsay, Ford’s Principles of Corporations Law (LexisNexis 

Butterworths, 12th ed, 2005) at [8.010]. 
41  Corporations Act 2001 (Cth) ss 180(1)-(2). See Mills v Mills (1938) 60 CLR 150, 185. See also 

Commonwealth Bank of Australia v Friedrich (1991) 9 ACLC 945; Daniels v Anderson (1995) 13 ACLC 

614; ASIC v Rich (2003) 44 ACSR 341. 
42  Corporations Act 2001 (Cth) s 181(1). 
43  Corporations Act 2001 (Cth) s 182(1).  
44  Corporations Act 2001 (Cth) ss 181(2), 182(2), 1317E.  
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managing corporations for a period the court considers appropriate.45 Further, criminal 

sanctions may also be imposed on directors should they recklessly or intentionally fail to act 

in good faith, misuse their position or any information at the detriment of the company or its 

shareholders.46 Their enforcement is argued to assist in maintaining director accountability. 

 

D Fiduciary Duties 

 
In addition to the statutory duties, directors are formally recognised as having a fiduciary 

relationship with the company.47 Directors have a duty to act bona fide in the best interests of 

the company as a whole.48 They cannot put themselves into situations where a personal 

interest may conflict with the interests of the company.49 It requires a director to exercise his 

or her power on behalf of another by pledging him or herself to act in the best interests of the 

other.50 They are considered ‘fiduciary agents, and a power conferred upon them cannot be 

exercised in order to obtain some private advantage or for any purpose foreign to the 

power’.51  No matter how complex the company or group of companies, directors are 

required to carry out their responsibilities bona fide and not for their own self-interest.52 

These fiduciary duties are strict and will apply ‘even where the fiduciary acts in such a way 

as to benefit the company, and in so doing also personally obtains some benefit, which will 

be treated as belonging to the corporation’.53 However, the beneficiary of these obligations is 

the company and not individual shareholders.54 Notwithstanding, the fiduciary accountability 

is also said to arise between shareholders.  

 

The law has considered that the fiduciary responsibility is not closed but that is extends to 

shareholders and possibly creditors and other interested parties. The NSW Court of Appeal in 

Brunninghausen v Glavanics55 considered that certain factual circumstances may give rise to 

                                                           
45  Corporations Act 2001 (Cth) s 206C(1). Depending on the severity of the breach, the civil penalty 

provisions of the Corporations Act entitle a Court to also make a pecuniary penalty order, compensation 

order and order an injunction to restrain further conduct of the director: ss 1317G, 1317H, 1324 

respectively.  See also Re HIH Insurance Ltd and HIH Casualty and General Insurance Ltd ASIC v Adler 

(2002) 41 ACSR 72 where Santow J held that Rodney Adler and other directors had breached many of 

their statutory director duties and ordered the disqualification of Adler from managing companies for the 

next 20 years.  
46  Corporations Act 2001 (Cth) s 184(1). 
47  See Mills v Mills (1938) 60 CLR 150. 
48  See also Robert Flannigan, ‘Fiduciary Duties of Shareholders and Directors’ (2004) Journal of Business 

Law 277, 288. 
49  Aberdeen Railway Company v Blaikie Bros (1854) 1 Macq 461, 471. 
50  Norberg v Wynrib [1992] 2 SCR 226, 272. 
51  See Mills v Mills (1938) 60 CLR 150, 185. 
52  Julian Svehla, ‘Director’s fiduciary duties’ (2006) 27 Australian Bar Review 192, 195.  
53  Roman Tomasic, Stephen Bottomley and Rob McQueen, Corporations Law in Australia (Federation 

Press, 2nd ed, 2002) 318. See also Regal (Hastings) Ltd v Gulliver [1967] 2 AC 134. 
54  Patrick Parkinson, ‘Fiduciary Obligations’ in P Parkinson (ed), The Principles of Equity (LawBook 

Company, 2nd ed, 2003) 341. See Percival v Wright [1902] 2 Ch 421 which supports the proposition that 

no general fiduciary duty is owed to individual shareholders. See also Furs Ltd v Tomkies (1936) 54 CLR 

583, 592; Regal (Hastings) Ltd v Gulliver [1967] 2 AC 134. 
55  (1999) 46 NSWCA 538. 
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a fiduciary duty between a director and shareholder.56 This is particularly given that 

shareholders elect or appoint directors to manage the company for the benefit of themselves 

and its members.57 Where directors preferred their personal interests to the joint interests of 

shareholders it was suggested that this is the very conduct, which would be proscribed by the 

fiduciary duty.58 This position has accelerated more recently again by the NSW Court of 

Appeal in Crawley v Short.59 In that case, Handley JA stated that without providing an 

exhaustive list, that there will be a variety of situations where a shareholder or director / 

shareholder holds a special position where he or she may owe duties to another shareholder.60 

Further, the findings of Judd J in the unreported decision of the Victorian Supreme Court in 

Jones v Jones61 reaffirmed the position that directors are under an obligation not to take 

advantage of their position to obtain a commercial advantage over a shareholder.62 

Interestingly, in certain circumstances, directors may owe fiduciary duties to shareholders. 

  

Conflicts may arise between directors and shareholders over issues relating to the appropriate 

level of remuneration.63 Mostly where incentive payments to directors have been gross and 

unwarranted in light of dwindling returns (if any). It is possible that by increasing a director’s 

salary unnecessarily, that the company has an undue expense. Accordingly, the argument, by 

analogy, that acting in the best interests of the company should require a director to act in the 

best interests of a particular shareholder or a group of shareholders in respect of setting 

remuneration, should succeed.64 The recognition that a fiduciary obligation should operate as 

‘a pragmatic communal response to the corrosive mischief of opportunism’ is a necessary 

part of maintaining true director accountability.65 The recognition by the courts of the value 

in extending directors’ fiduciary obligations to shareholders in certain circumstances should 

heighten the concern of directors in their behaviours when setting or accepting significant 

                                                           
56  Brunninghausen v Glavanics (1999) 46 NSWLR 538, 550 (Handley JA) which asserted that although a 

director’s fiduciary duties are formally recognised as being owed to the company that this general 

principle, ‘should not preclude the recognition of a fiduciary duty to shareholders in relation to dealings 

in their shares where this would not compete with any duty owed to the company’. This proposition was 

supported by Crawley v Short [2009] NSWCA 410 (16 December 2009) [99] – [122] (Young JA). The 

position that fiduciary duties of directors could also apply to others including shareholders was also 

considered in Hospital Products Ltd v United States Surgical Corporation (1984) 156 CLR 41, 68 (Gibbs 

J). 
57  Brunninghausen v Glavanics (1999) 46 NSWLR 538, 557 (Handley JA). See also Regal (Hastings) Ltd v 

Gulliver [1967] 2 AC 134, 147 - 155.  
58  Brunninghausen v Glavanics (1999) 46 NSWLR 538, 559. (Handley JA) 
59  [2009] NSWCA 410 (16 December 2009).  
60  Crawley v Short [2009] NSWCA 410 (16 December 2009) which stated that directors are require to act 

bona fide in the best interests of the company and that no different duty was owed to a shareholder. 
61  [2009] VSC 292 (23 July 2009).  
62  Jones v Jones [2009] VSC 292 (23 July 2009) [40] (Judd J). 
63  A conflict could be said to arise where the company is incentivizing its directors in circumstances, which 

are not warranted, and at the expense of the company and its shareholders. It is suggested that directors 

and shareholders should be viewed as separate stakeholders and holding separate interests. 
64  William Hood, ‘Shareholders Rights Without Obligations’ (paper presented at the Saskatchewan Legal 

Education Society Incorporated Seminar, Saskatchewan, April 1998) 8. 
65  Beth Nosworthy, ‘Fiduciary obligations: Is the Shareholder an Appropriate Beneficiary?’ (2010) 24(3) 

Australian Journal of Corporate Law 282, 304. See also Robert Flannigan, ‘The Core Nature of 

Fiduciary Accountability’ (2009) New Zealand Law Review 375, 376. 
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(and perhaps unjustified) increases in incentive based payments. The extension of these 

obligations to shareholders would ‘permit the law to enforce the fiduciary duties with far 

greater vigour and accuracy than previously’.66 Moreover, the development of the law to have 

appropriate regard to shareholder interests would also assist in the prevailing of good 

corporate governance practices.67 A variety of remedies are available in circumstances where 

a director breaches a fiduciary duty.68 However, the director and shareholder relationship is 

not straightforward. Even if shareholders are unsuccessful in their pursuit against directors 

for breach of a fiduciary duty, they may seek relief against a company’s unfair remuneration 

practices by applying other remedies discussed in detail below. 

 

III  LIMITED ROLE OF SHAREHOLDERS TO NEGOTIATE 

DIRECTORS’ REMUNERATION 
 

Given the board is primarily responsible for the management of a company’s affairs, 

shareholder participation in corporate decision making is limited.69 As owners of equity in a 

company, shareholders ‘have a legitimate interest in how corporate funds are expended, 

including through the remuneration arrangements for directors and other senior corporate 

officers’.70 The need to increase shareholder engagement has been recognised for some time 

by the community and more recently by the Australian Government.71 Unfortunately, 

however, shareholders do not have adequate rights in which to change decisions of the board 

on matters regarding remuneration. 

 

A Shareholder Rights to Vary Composition of the Board 
 

Under ss 201G and 203D,72 shareholders are empowered with the right to appoint and 

remove directors. These powers are central to the shareholders’ capacity to influence the 

composition of the board.  If shareholders are dissatisfied, they have a right to put resolutions 

at a general meeting to remove a director before the expiration of his / her period in office.73 

                                                           
66  Lynden Griggs, ‘The Role of the Board of Directors in Public Corporations’ (1994) 11 Australian Bar 

Review 214, 221. 
67   Justice Alex Chernov, ‘The Role of Corporate Governance Practices in the Development of Legal 

Principles Relating to Directors’ in Ian Ramsay (eds), Corporate Governance and the Duties of Company 

Directors (The Centre for Corporate Law and Securities Regulation, 1997) 33, 41. 
68  Corporations Act 2001 (Cth) Part 9.4B. In respect to those members aggrieved, claims relating to an 

account of profits, injunctive relief as well as the reign of the civil penalty provisions may be imposed. 

There are four types of civil penalty orders that can be made pursuant to Part 9.4B and include a declaration 

of contravention, pecuniary penalty, disqualification order, as well as possible criminal penalties. See also 

Pacifica Shipping Company Ltd v Anderson [1986] 2 NZLR 328.  
69  Unfortunately, shareholders do not have adequate rights in which to manage the structure of 

remuneration payments to directors and their executives.  
70  Corporations and Markets Advisory Committee, Australian Government, Executive Remuneration (2011) 

51. 
71  Recent reforms were made to the Corporations Act by virtue of the Corporations Amendment (Improving 

Accountability on Director and Executive Remuneration) Act 2011 (Cth).  
72  Corporations Act 2001 (Cth). 
73  Corporations Act 2001 (Cth) s 203D. See also Corporations Amendment (Improving Accountability on 

Director and Executive Remuneration) Act 2011 (Cth) s 250BD. Reforms were made to proxy voting 
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To bring this resolution to the general meeting at least 5 per cent of the votes or by at least 

100 shareholders is required.74 This resolution can be made regardless of any provision in the 

company’s constitution to the contrary. However, the inherent difficulty for minority 

shareholders is to then obtain the approval of the majority to actually remove the director by 

ordinary resolution. This is because the agreement of more than 50 per cent of the members 

present at the meeting, either in person, or by proxies, is needed to pass an ordinary 

resolution. It is, of course, unlikely that the majority will vote in favour of this resolution as 

they, firstly, did not call for the resolution. Secondly, the majority is likely to be comprised of 

institutional investors who rarely attend general meetings and participate, by necessity, by 

sending in their proxy vote to be directed by the chair of the meeting.75 

 

B Shareholder Rights to Amend Structures of Remuneration 
 

Publicly listed companies must prepare a remuneration report76 to be put at the general 

meeting and a resolution to the shareholders that the report be adopted.77 As part of this 

process, the chairperson must allow a reasonable opportunity for the members as a whole to 

ask questions about, or make comments on, the management of a company or the 

remuneration report.78 The intention of this provision is clear so as not to allow each and 

every shareholder to ask questions but to allow shareholders collectively to raise questions.79 

There is, however, no obligation on the chair to substantively respond (if at all) to any of the 

questions asked.80 There are no legal implications in the chair avoiding answering questions 

by ‘taking it on notice’. This practice is becoming much more prevalent particularly in large 

publicly listed companies. 

 

C Shareholder Rights on Termination Payments 
 

On 24 November 2009, the provisions of the Corporations Act were amended to tighten the 

restrictions on excessive termination payments made to company executives.81 The reforms 

occurred as a direct result of heightened community concern regarding director 

                                                                                                                                                                                     
which disentitles any person who is appointed as a proxy to exercise any undirected proxies on a 

resolution connected with the remuneration of KMP if they themselves are, or are closely related to a 

member of the KMP. This prohibition, however, does not apply if the person is the chairperson and their 

appointment as proxy expressly authorizes them to vote on matters of KMP remuneration. 
74  Corporations Act 2001 (Cth) s 249N. The shareholders must however provide the company with notice 

of a resolution at least two months before the general meeting by virtue of s 249O. 
75  Geof Stapledon et al, Research Report - Proxy Voting in Australia’s Largest Companies (Centre for 

Corporate Law and Securities Regulation, 2000) 30. While corporate investors may rely on the advice of 

their proxy voters (i.e. the chairperson), it is suggested that even ‘…if an institutional investor did in fact 

seek advice as part of a “tick a box” approach to voting, this would appear to be tokenistic…’. See James 

Spigelman CJ AC, ‘Institutional Shareholders and Corporate Governance’ (2010) 28 Company and 

Securities Law Journal 235, 240. 
76  Corporations Act 2001 (Cth) s 300A. 
77  Coporations Act 2001 (Cth) s 250R(2). 
78  Corporations Act 2001 (Cth) ss 250S(1), 250SA.  

79 Explanatory Memorandum, Company Law Review Bill 1998 (Cth) [10.78]. 
80  When difficult questions are raised particularly in relation to the remuneration report, the chairperson 

could simply provide a hollow response by taking the question on notice. 
81  See Corporations Amendment (Improving Accountability on Termination Payments) Act 2009 (Cth). 



Canberra Law Review (2014) 12(1) 

 

42 

 

UNIVERSITY OF CANBERRA 

remuneration.82 Prior to the amendments, the legislative framework entitled directors to 

receive up to seven times a director’s total annual remuneration package before shareholder 

approval was required. Reforms to these entitlements were, frankly, long awaited. The new 

laws require a resolution to be passed at a general meeting by shareholders in circumstances 

where termination benefits for company directors and executives exceed one year’s average 

base salary.83 In these circumstances, full details of any termination benefit payable to the 

directors must be disclosed in the notice of the general meeting that is to consider the 

resolution.84 The penalty provisions have also been strengthened sixfold so that if the 

company fails to obtain approval of any benefits paid in excess of the threshold, penalties of 

up to $19,800 for individuals (previously, $2,750) and $99,000 for companies (previously 

$16,500) could be imposed.85 Directors could also be exposed to criminal liability of up to six 

months imprisonment.86 The significant increase to the penalty provisions no doubt reflects 

the attitudes of shareholders and community sentiment on this issue.87 While unfortunately 

these provisions do not act retrospectively,88 they will have significant implications for future 

remuneration arrangements. 

 

D Two-Strike Director Re-election 

 

On 1 July 2011, further reforms were made to the rules that govern approving director 

remuneration. These new laws were introduced in an attempt to ‘strengthen’ shareholder 

involvement in remuneration setting.89 They are again reflective of the increase in 

shareholder action on this issue. Shareholders now have a recognised opportunity to engage 

in a ‘two-strike’ director re-election process by which the:90 

 

                                                           
82  Explanatory Memorandum, Corporations Amendment (Improving Accountability on Termination 

Payments) Bill 2009 (Cth) 7. 
83  Corporations Act 2001 (Cth) ss 200B(1), 200E(1). The reforms now also prohibit retirees (or an 

associate of the retiree) from participating in the vote and it must be taken at a general meeting pursuant 

to s 200E(2A). 
84  Corporations Act 2001 (Cth) s 200E(2). 
85  Corporations Amendment (Improving Accountability on Termination Payments) Act 2009 (Cth) sch 3 

(table items 35, 36 and 37).  
86  Corporations Act 2001 (Cth) s 200D(2). 
87  See Comparatively, the Business Secretary of the Department for Business Innovation and Skills in the 

United Kingdom has published a formal consultation document which proposes that shareholders take a 

binding vote on a company’s future remuneration policy and on termination payments for directors of 

more than one year’s base salary. These new consultations follow extensive discussions and serve to 

assist the UK Government to formalise its regulation of executive remuneration.  

See, Department of Business Innovation and Skills, New Consultation on Enhanced Shareholder Voting 

Rights (14 March 2012) Department of Business Innovation and Skills <http://www.wired-

gov.net/wg/wg-wlabel-

dti.nsf/wfArticle?ReadForm&unid=6BDCE49FAAC5DFA5802579C10034C5E8>. 
88  The reforms to termination payments only apply to agreements entered into and renewed or extended 

after 24 November 2009. See Explanatory Memorandum, Corporations Amendment (Improving 

Accountability of Termination Payments) Bill 2009 (Cth) [9]. 
89  See Corporations Amendment (Improving Accountability on Director and Executive Remuneration) Act 

2011 (Cth). 
90  Corporations Act 2001 (Cth) ss 250U-250Y. 
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(a) first strike occurs if 25 per cent or more of the votes cast in respect of a resolution to 

adopt a company’s remuneration report are opposed to the resolution. The next 

remuneration report of the company must then explain whether shareholders’ 

concerns have been addressed and how they have been, or if they have not been 

addressed why they have not been;91 and 

 

(b) second strike occurs if 25 per cent or more of the votes cast in respect of a resolution 

to adopt a company’s second remuneration report are opposed to the resolution. If the 

second strike occurs, shareholders at the meeting will vote on whether the company 

directors should stand for re-election.92 

 

If the spill resolution is passed then a general meeting (known as the spill meeting) must be 

held within 90 days93 at which shareholders will vote on the re-election of all directors except 

the managing director.94 Provision is made to ensure that a minimum of three directors (the 

managing director and two others) remain after a spill meeting.95 There is still an opportunity 

for shareholders to vote against all other candidates being appointed. For example, if more 

than 50 per cent of votes are against the appointment of each of the candidates, there is a 

possibility that the company could be left with only one director, being the managing 

director. 

 

Public companies are required by the Corporations Act to have at least three directors.96 

Accordingly, the candidates who received the highest number of votes in favour of their 

election will be deemed to be elected until the following general meeting.97  So, if there are 

two vacancies to fill (to have a minimum of three directors) and there were three candidates 

receiving 50 per cent, 40 per cent and 30 per cent of the votes in favour of their election, the 

candidates who received the two highest percentages would be appointed.98 While 

shareholders may indicate that they do not want particular individuals as directors, the 

Corporations Act deems some of those individuals to be elected, at least until the following 

general meeting. Accordingly, shareholders may be stuck with someone that they did not 

want managing the company for up to a year.  The alternative is to propose some suitable 

candidates shareholders consider could be appointed to office. To do this they could request 

                                                           
91  Corporations Act 2001 (Cth) s 250U(a). 
92  Corporations Act 2001 (Cth) s 250V(1).  
93  Corporations Act 2001 (Cth) s 250W(2). 
94  Corporations Act 2001 (Cth) s 250V(1). 
95  Corporations Act 2001 (Cth) s 250X(1). By way of note, the requirement for a minimum of three 

directors may also be an issue for entities regulated by the Australian Prudential Regulation Authority 

(APRA). This is because generally APRA regulated entities have to have a minimum of five directors at 

all times pursuant to APRA’s Prudential Standard 510. 
96  Corporations Act 2001 (Cth) s 201A(2).  
97  Corporations Act 2001 (Cth) s 250X. 
98  Corporations Act 2001 (Cth) s 250X(3). 
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access to a company’s register of members99 and run a campaign in an attempt to persuade 

other shareholders to vote in favour of those nominees at the spill meeting.100 

 

As to whether these reforms have, from a practical perspective, improved the position for 

minority shareholders is questionable. The two-strike rule does not appear to afford 

shareholders any additional rights that they did not already hold. For example, if 25 per cent 

of members who voted against the remuneration report wish to frustrate a board by way of a 

spill, they are already entitled to call a general meeting within two months.101 Of course, the 

difficulty for the minority is to then persuade the remaining 75 per cent (or, at the very least 

50 per cent) of eligible members, to vote in favour of the resolution to remove a director. 

Given that directors and institutional shareholders generally hold the majority voting power, 

the minority members may be facing an uphill battle. 

 

Interestingly, since these reforms shareholders have demonstrated their willingness to vote 

down the remuneration report where remuneration has increased far in excess of share price 

gains or returns.102 There has been noted criticism103 of the heightened reaction shown in 

company meetings following the introduction of the two-strike rule so much so that it has 

been suggested that the legislation may be ‘watered down’.104 A number of listed companies 

now face the prospect of a spill resolution.105 For example, 74 per cent of the votes cast on 

the resolution by Globe International Limited to increase director remuneration were against 

the resolution.106 Also, Crown Limited received approximately 55 per cent of votes against 

the remuneration report.107 In response, Mr James Packer the Executive Chairman of Crown 

Limited is reported to have told shareholders that if they vote against the remuneration report 

in the 2012 general meeting (which would trigger a board spill) that he ‘will use [his] votes 

[as a 46 per cent shareholder] to ensure all directors are voted back in immediately’.108 The 

                                                           
99  Corporations Act 2001 (Cth) s 173. 
100  Practically however, institutional shareholders rather than retail shareholders would ordinarily undertake 

this. 
101  Corporations Act 2001 (Cth) s 249D. The current law already empowers members with at least 5 per cent 

of the voting power or at least 100 members entitled to vote at a general meeting, who vote against the 

remuneration report to cause a board spill and to call a general meeting within two months. 
102  Adele Ferguson, ‘Let the games begin now the two-strikes rule opens boards to challenge over pay’, 

Sydney Morning Herald (online), 17 October 2011 <http://www.smh.com.au/business/let-the-games-

begin-now-the-twostrikes-rule-opens-boards-to-challenge-over-pay-20111016-1lrim.html>. 
103  No doubt by directors of public companies. 
104  Robert Baxt AO, ‘The Corporate Law Scene in 2012 – Trouble for Directors, Greater Power to the 

Regulator, even more Legislation and Regulation and much more Litigation’ (2012) 40(1) Australian 

Business Law Review 49, 50. 
105  James Frost, ‘Sevior backs executive two-strikes pay rule’, The Australian (online), 29 October 2011 

<http://www.theaustralian.com.au/business/companies/sevior-backs-executive-two-strikes-pay-

rule/story-fn91v9q3-1226179957662>. 
106  Globe International Limited, Results of 2011 AGM – Globe International Limited (26 October 2011) 

Globe International Limited 

<http://www.globecorporate.com/files/announcements/AGM%20RESULTS%202011.pdf>. 
107  James Frost, ‘Sevior backs executive two-strikes pay rule’, The Australian (online), 29 October 2011 

<http://www.theaustralian.com.au/business/companies/sevior-backs-executive-two-strikes-pay-

rule/story-fn91v9q3-1226179957662>. 
108  Lucy Battersby, ‘Packer threat on board spill’, Sydney Morning Herald (online), 28 October 2011 

<http://www.smh.com.au/business/packer-threat-on-board-spill-20111027-1mm3j.html>. 
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discouraging and perhaps somewhat ‘arrogant’109 comments made by Mr Packer reflect the 

incongruities of the two-strike rule, essentially neutralising the teeth in the reform and any 

shareholder backlash.110  

 

The operation of the two-strike rule is simply intended to provide a ‘clearer’ signal of 

shareholders’ view to directors on the remuneration report and nothing more.111 Although it 

does place additional pressures on directors to avoid the process of a spill meeting as this 

leads to unnecessary costs and further time required to be spent resolving, essentially, 

administrative matters. Notwithstanding the progress made by way of regulatory reform, the 

rights of shareholders on the issue of remuneration remain non-binding. While it may be 

procedurally easier for shareholders to convey their dissatisfaction, the large constituent of 

institutional investors, will seek to maintain the status quo.  

 

IV  REMUNERATION FRAMEWORK 
 

The current disclosure framework governing remuneration operates in a piecemeal fashion.112 

A compromise has been reached between the rule-making body and those interested parties 

or stakeholders to ensure that director remuneration addresses four primary activities: 

remuneration practice, remuneration disclosure, engagement on remuneration and voting.113 

While failure to comply with the disclosure obligations mandated by the legislative 

framework may attract penalties, deficiencies in remuneration practice have proven 

otherwise. 

 

A  Legislative Requirements 
 

The Corporations Act prescribes the disclosure of the information required to be included in a 

company’s remuneration report provided to shareholders. Recent amendments to the 

Corporations Act removed the requirement to disclose the five highest paid executives in 

addition to a company’s KMP.114 Companies are now required to disclose in the 

                                                           
109  Lucy Battersby, ‘Packer threat on board spill’, Sydney Morning Herald (online), 28 October 2011 

<http://www.smh.com.au/business/packer-threat-on-board-spill-20111027-1mm3j.html>. 
110  Claire MacMillan, ‘Impact of Regulatory Reforms on Executive Remuneration in Australia – AGMs in 

2011’ (2011) 64(2) Keeping Good Companies 100, 102. 
111  Explanatory Memorandum, Corporations Amendment (Improving Accountability on Director and 

Executive Remuneration) Bill 2011 (Cth) [1.14]. 
112  For example, the legislation and regulatory provisions requires certain outcomes while regulatory bodies 

such as the Australian Securities Investment Commission, Australian Prudential Regulation Authority 

enforce others. Also, the ASX Corporate Governance Council’s Corporate Governance Principles and 

Recommendations and Australian Stock Exchange Listing Rules set codes on best practice for publicly 

listed companies. 
113  Kym Sheehan, ‘The Regulatory Framework for Executive Remuneration in Australia’ (2009) 31 Sydney 

Law Review 273, 279. 
114  See Corporations Amendment (Improving Accountability on Director and Executive Remuneration) Act 

2011 (Cth). It was suggested that this approach to reporting created practical problems, as ‘the five 

highest paid group and company executives are also likely to be KMP. In contrast, small companies may 

have fewer than five KMP. This makes the disclosure requirements quite onerous to apply’: Explanatory 

Memorandum, Corporations Amendment (Improving Accountability on Director and Executive 

Remuneration) Bill 2011 (Cth) [8.116]. 
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remuneration report for each KMP,115 in a separate and clearly identified section of the 

report, specific information on the remuneration including all monetary and non-monetary 

benefits.116 While it is fair to say that unlimited disclosure would be counteractive, the 

remuneration report should provide appropriate disclosure to shareholders, in an easily 

understandable format, with information they need to know on the quantum and components 

of remuneration in comparison with the performance of the company117 and its policies.118 

Failure to comply with the legislative requirements is an offence and the penalty provisions 

of the Corporations Act will apply.119 

 

Further, provision is now also made for disclosure in the remuneration report of any 

remuneration consultant who makes a recommendation to the KMP.120 It is suggested that the 

use of these ‘experts’ have played a significant driver in the unreasonable advancement of 

director remuneration.121 In providing their recommendations of salary benchmarks, these 

consultants are unlikely to be independent given that they, themselves, are remunerated by 

the company. The process heightens concern of bias (or, at its very least, a reasonable 

apprehension of bias). It has also been suggested that the egregious excess is justified through 

the creation of remuneration committees as the price of leadership.122 However, one need 

look no further than the failure of many large publicly listed companies such as One.Tel and 

HIH Insurance where the directors excessively remunerated long before and immediately 

prior to their corporate collapse.123 As to whether remuneration committees truly ensure 

commensurate remuneration with performance is doubtful.  

                                                           
115  See Australian Accounting Standards Board, Related Party Disclosures – AASB124 (3 August 2010) 

Australian Accounting Standards Board  

<http://www.aasb.gov.au/admin/file/content102/c3/AASB124_12-05_ERDRjun10_07-09.pdf> which 

defines a KMP to mean those persons having authority and responsibility for planning, directing and 

controlling the activities of the entity, directly or indirectly, including any director (whether executive or 

otherwise) of that entity.  
116  Corporations Act 2001 (Cth) s 300A(1). Specifically, s 300A now requires specific disclosure, for each 

key management personnel including details of the remuneration that was granted to the person at some 

previous time (whether conditional or unconditional) and is paid in the current year, remuneration that is 

granted to that person in the current financial year and paid in that same year and any conditional or 

unconditional remuneration entitlements, payment of which is deferred to some future period. See also 

Corporations and Markets Advisory Committee, Australian Government, Executive Remuneration (2011) 

11. See Corporations Act 2001 (Cth) s 296(1) which mandates that all financial reports of publicly listed 

companies comply with the Australian Accounting Standards. 
117  This should include shareholder returns.  
118  Corporations and Markets Advisory Committee, Australian Government, Executive Remuneration (2010) 

48. 
119  See also Ben Butler, ‘Companies failing on pay: ASIC’, The Age (online), 1 March 2012 

<http://www.theage.com.au/business/companies-failing-on-pay-asic-20120229-1u3aw.html>. 
120  Corporations Act 2001 (Cth) s 300A(1)(h). See also Explanatory Memorandum (Replacement), 

Corporations Amendment (Improving Accountability on Director and Executive Remuneration Bill 2011 

(Cth) which suggests that these amendments were aimed at increasing the transparency for shareholders 

and accountability relating to the use of remuneration consultants. 
121  It could also be argued that the creation of a remuneration committee shows weakness in dealing with 

directors’ remuneration. 
122  Adrian Davies, The Globalisation of Corporate Governance – The Challenge of Clashing Cultures  

(Gower Publishing Limited, 2011) 6. 
123  Jennifer Hill and Charles Yablon, ‘Corporate Governance and Executive Remuneration: Rediscovering 

Managerial Positional Conflict’ (2002) 25(2) University of New South Wales Law Journal 294, 308 who 
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B Compliance with ASX Listing Rules 
 

These rules are more prescriptive as they govern the admission of entities to listing on the 

stock exchange and deal with the requirements for listing and quotation, market information, 

trading and settlement and general supervisory matters.124 Further, if companies wish to raise 

capital, their structure and operations must comply with the Listing Rules.125 Non-compliance 

with these rules may lead to enforcement against listed entities and their associates pursuant 

to the Corporations Act.126 Further, a breach of the Listing Rules may also result in the 

imposition of pecuniary sanctions against the company.127 To protect investors,128 and to 

address the potential of conflicts of interest associated with the operation of remuneration 

committees providing advice to their boards, the ASX recently amended its Listing Rules to 

mandate that any remuneration committee must be comprised solely of non-executive 

directors.129 There are however a number of factors which potentially limit the effectiveness 

of the independence of a non-executive director particularly in this respect. Firstly, it has 

been suggested that the independence of a non-executive director is often frustrated by the 

incentives of a financially performing company.130 Secondly, non-executives directors rely on 

and are effectively controlled by their directors in respect of decisions affecting the 

management of the company.131 This position was advanced by the non-executive directors in 

                                                                                                                                                                                     
notes that in ‘September 2000, it was revealed in One.Tel’s annual report that the joint CEOs, Jodee Rich 

and Brad Keeling, had received cash bonuses of A$6.9 million each on top of their annual salaries of 

A$560,000’. See John Farrar, ‘Corporate Governance and the Judges’ (2003) 15(1) Bond Law Review 65, 

74. 
124  Australian Securities Exchange, Listing Rules (at 22 March 2012) Introduction 1. See also Productivity 

Commission, Inquiry Report into Executive Remuneration in Australia (4 January 2010) 130. 
125  Australian Securities Exchange, Benefits of Listing (2012) Australian Securities Exchange 

<http://www.asx.com.au/professionals/benefits-of-listing.htm>. In order for companies to be listed on the 

stock exchange they are required to enter into contractually binding agreements with the ASX to comply 

with its Listing Rules. 
126  Corporations Act 2001 (Cth) ss 674, 1101B. See Alice Klettner, Thomas Clarke and Michael Adams, 

‘Corporate Governance Reform: An Empirical Study of the Changing Roles and Responsibilities of 

Australian Boards and Directors’ (2010) 24(2) Australian Journal of Corporate Law 148, 163. 
127  Corporations Act 2001 (Cth) s 674. See also Nicholas Lew and Ian Ramsay, Corporate Law Reform and 

Delisting in Australia (Centre for Corporate Law and Securities Regulation, 2006) 7. 
128  Productivity Commission, Inquiry Report into Executive Remuneration in Australia (4 January 2010) 

130.  
129  Australian Securities Exchange, Important Information for ASX Listed Entities – Listing Rule 

Amendments (13 August 2010) Australian Securities Exchange 

<http://www.asx.com.au/resources/newsletters/companies_update/archive/CompaniesUpdate_20100813

_0710_HTML.htm>. 
130  Grit Tungler, ‘The Anglo-American Board of Directors and the German Supervisory Board – 

Marionettes in a Puppet Theatre of Corporate Governance or Efficient Controlling Devices?’ (2000) 

12(2) Bond Law Review 230, 249. See also Elizabeth Shi, ‘Board Structure and Board Composition in 

Australia and Germany: A Comparison in the Context of Corporate Governance’ (2007) 4 Macquarie 

Journal of Business Law 197, 207.  
131  For examples of non-executive directors who took a ‘passive’ role in the management of the affairs of a 

company and who were held liable to have breached their duty of care, skill and diligence see Statewide 

Tobacco Services Ltd v Morley (1990) 8 ACLC 827; AWA Ltd v Daniels (1992) 10 ACLC 933. 
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Daniels v Anderson132 who argued that they had relied on, and were in fact entitled to rely, on 

the advice of their executive directors.133  

 

C Compliance with Codes of Practice 
 

The ASX Corporate Governance Council’s Corporate Governance Principles and 

Recommendations provides a principle-based framework for companies on best practice in 

respect of remuneration.134 Compliance with codes from organisations (like the ASX) who 

claim expertise has been argued to assist shareholders in their consideration in deciding 

whether to invest or vote.135 However, monitoring compliance with these codes by directors 

and executives is inherently difficult and does not, in reality, mean that shareholders are 

protected.136 While this Code has some regulatory force, there is no mandate for companies to 

comply with the Corporate Governance Principles and Recommendations.137 However, the 

ASX Listing Rules obliges listed companies to indicate whether they have followed the 

recommendations as set by the ASX Corporate Governance Council ‘and if they have not, 

provide a public examination (the “if not, why not” rule)’.138 However, strictly speaking 

failure to follow the recommendations does not directly result in penalties but possibly 

reputational damage. 

 

Consistent with the Corporations Act and to remunerate ‘fairly and responsibly’, the ASX 

Corporate Governance Council also recommends the establishment of a remuneration 

committee.139 The purpose of such a committee is to establish appropriate remuneration 

policies which are designed in such a way that ‘motivates senior executives to pursue the 

long-term growth’ and profit maximisation.140 The objects are clear. Any such policy should 

be primarily focussed on achieving corporate objectives, possibly at shareholder expense. 

Further, given that the committee are employed and remunerated by the company, an inherent 

                                                           
132  (1995) 13 ACLC 614. 
133  Daniels v Anderson (1995) 13 ACLC 614. This position was also advanced by non-executive directors in 

the case of the failed HIH Insurance. See John Douglas Maltas, ‘The Demise of HIH: What part Did 

Failed Corporate Governance Policies Play?’ (Working Paper, Curtin University of Technology, July 

2005) 52. 
134  Australian Securities Exchange, Corporate Governance Council Principles and Recommendations 

(2012) Australian Securities Exchange <http://www.asx.com.au/governance/corporate-governance.htm>. 

The Australian Securities Exchange Corporate Governance Council was formed in August 2002 and has 

recently issued its first revision of the Council’s corporate governance Principles and Recommendations 

since they were issued in 2003. 
135  David Seidl, ‘Standard Setting and Following in Corporate Governance: An Observation-Theoretical 

Study of the Effectiveness of Governance Codes’ (2007) 14(5) Organization 705, 709. 
136  See Ross Grantham, ‘Corporate Governance Codes in Australia and New Zealand: Propriety and 

Prosperity’ (2004) 23(1) University of Queensland Law Journal 218, 220 which suggests that ‘the central 

problem identified by the codes is how to monitor more effectively senior management and thereby make 

them accountable where their actions are motivated by self-interest rather than corporate interest’. 
137  Productivity Commission, Inquiry Report into Executive Remuneration in Australia (4 January 2010) 

135.  
138  Productivity Commission, Inquiry Report into Executive Remuneration in Australia (4 January 2010) 

135. See Australian Securities Exchange, Listing Rules (at 22 March 2012) r 4.10.3.  
139  Australian Securities Exchange, Corporate Governance Principles and Recommendations (2nd ed) r 8.1. 
140  Australian Securities Exchange, Corporate Governance Principles and Recommendations (2nd ed) r 8.1. 
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conflict of interest arises. In this way, it is difficult to see how the remuneration committee 

maintains their impartiality.141  

 

IV  SHAREHOLDER REMEDIES 
 

The behaviour of opportunist directors who unjustly enrich themselves, (usually with the 

acceptance of the passive majority) has been considered sufficient to amount to conduct that 

is oppressive, prejudicial and even discriminatory, in some respects. In some cases the excess 

is unjustified and previous attempts to prevent the passing on of this plunder by directors to 

later generations have simply failed.142 The public outrage accompanying the bonuses paid to 

the joint managing directors of, for example One.Tel, despite the company's position being in 

financial ruin, is a clear testament of this.143 Traditionally, the remedies for different forms of 

oppressive conduct have resulted in the winding up the company or a buy-out of the 

minority’s shares – often by the majority or the company.144 In an attempt to control these 

problematic incentive payments, shareholders may seek relief by way of litigation for a 

director’s breach of their duties. 

 

A Statutory Derivative Action 
 

The introduction of the statutory derivative action enables an individual shareholder to bring 

an action on behalf of the company for wrongs done by the company.145 In order for an 

applicant to proceed with this representative action,146 leave of the Court must first be 

obtained.147 The issue of standing must be determined before a derivative claim for breach of 

a director duty owed to the company, such as a claim for excessive remuneration or improper 

payment of dividends, can be brought.148 The action would continue to apply even if 

                                                           
141  See David Ablen, ‘Remunerating ‘Fairly and Responsibly’ – The Principle of Good Corporate 

Governance and Best Practice Recommendations of the ASX Corporate Governance Council’ (2003) 

25(4) Sydney Law Review 555. Further, as employees regulating proposed incentive payments there is a 

risk that they may have personal relationships with their controllers, which may influence their outcomes. 

See Charles Yablon, ‘Overcompensating: The Corporate Lawyer and Executive Pay’ (1992) 92(7) 

Columbia Law Review 1867, 1873. 
142  Adrian Davies, The Globalisation of Corporate Governance – The Challenge of Clashing Cultures 

(Gower Publishing Limited, 2011) 5. 
143  Paul Barry, Rich Kids: How the Murdochs and Packers Lost $950m in One.Tel (Bantam Books, 2002) 

210, 364. 
144  John Farrar and Laurence Boulle, ‘Minority Shareholder Remedies – Shifting Dispute Resolution 

Paradigms’ (2001) 13 Bond Law Review 272. 
145  Corporations Act 2001 (Cth) s 236(1).  
146  Melissa Hofmann, ‘The Statutory Derivative Action in Australia: An Empirical Review of its Use and 

Effectiveness in Australia in Comparison to the United States, Canada and Singapore’ (2004) Corporate 

Governance eJournal 1.  
147  Corporations Act 2001 (Cth) s 237. The applicant must satisfy the Court on a number of grounds 

including that it is unlikely that the company will commence the proceeding, the applicant is acting in 

good faith, it is in the best interests of the company, that there is a serious question to be tried and the 

requisite notice was given to the company at least fourteen days prior to the making of the application. 
148  Corporations Act 2001 (Cth) s 237. The statutory derivative action may only be brought (or proceedings 

may be intervened in) by those persons listed in s 236 who have been granted leave by a court to bring 

the action or intervene under s 237.  See also Geoffrey Egert, Colin Anderson and Scott Kiel-Chisholm, 

‘The Application of the Statutory Derivative Action in Pt 2F.1A of the Corporations Act to companies in 
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shareholders ratified the conduct of directors.149 Ratification will not protect a director from 

breach of duty where the conduct is oppressive,150 or it involved a misappropriation of the 

company’s resources,151 or represented a fraud of power.152 The derivative action must be 

brought in the company’s name and it is the company that is the ultimate beneficiary of any 

successful outcome.153 It is often that the litigation costs associated in simply determining the 

question of standing to bring a case, which is prohibitive and reflective of the infrequent use 

of this action.154 

 

B Oppression Remedy 
 

Alternatively, a shareholder may make an application to the court for a remedy155 where the 

conduct of a company’s affairs, a proposed act or a resolution or proposed resolution is 

oppressive to, or unfairly prejudicial, towards shareholders.156 The oppressive conduct must 

not only be prejudicial to or discriminatory towards the applicant but unfairly so.157 The 

courts have indicated that conduct of failing or refusing to pay a dividend when the profits of 

the company warranted such payment could constitute oppression or unfairness.158 In 

                                                                                                                                                                                     
liquidation under Ch 5: Well oiled machine or is Pt 2F.1A in need of a tune up?’ (2011) 25 Australian 

Journal of Corporate Law 318, 321 – 324. 
149  See Corporations Act 2001 (Cth) s 239(1) which relevantly provides that even if members of a company 

ratify or approve conduct the ratification or approval, does not prevent a person from brining or 

intervening in proceedings with leave under section 237 or from applying for leave under that section. 
150  Ngurli Ltd v McCann (1953) 90 CLR 425, 438-440; Hogg v Cramphorn [1966] 3 All ER 420, 428 

(Buckley J). Corporations Act 2001 (Cth) s 232. 
151  Hurley v BGH Nominees Pty Ltd [1982] 31 SASR 250 (Waiters J); Re George Newman and Company 

[1895] 1 Ch 674, 685-686 (Lindley LJ). 
152  Ngurli Ltd v McCann (1953) 90 CLR 425, 438. See also Jason Harris, Anil Hargovan and Janet Austin, 

‘Shareholder primacy revisited: Does the public interest have any role in statutory duties?’ (2008) 26 

Company and Securities Law Journal 355, 364. 
153  Corporations Act 2001 (Cth) s 241(1) lists the possible orders that a court may make which includes 

interim orders, an order directing the company, or an officer of the company, to do, or not to do any act, 

appoint an independent person to investigate and report to the Court on the financial affairs of the 

company, the facts or circumstances which gave rise to the cause of action the subject of the proceeding 

or costs incurred in the proceedings.   
154  Vanessa Mitchell, ‘Has the Tyranny of the Majority Become Further Entrenched?’ (2002) 20(2) 

Company and Securities Law Journal 74, 81. 
155  These are listed in Corporations Act 2001 (Cth) s 233(1) and are not expressed to be exhaustive. See, 

Alison Laundy, ‘Oppression remedies are still potent ‘weapons of choice’’ (2006) Keeping Good 

Companies 292, 294. 
156  Corporations Act 2001 (Cth) s 232 and s 234. The applicant must prove that the conduct in question was 

either oppressive or unfairly prejudicial. There is no requirement to demonstrate both: Re Norvabron Pty 

Ltd (1987) 5 ACLC 184, 212 (Derrington J). 
157  See Re Norvabron Pty Ltd (1987) 5 ACLC 184, 212 (Derrington J). The test of ‘unfairness’ was 

considered in Wayde v NSW Rugby League Ltd [1985] 180 CLR 459, 472 – 473 (Brennan J) and held 

that ‘section 320 requires proof of oppression or proof of unfairness: proof of mere prejudice to or 

discrimination against a member is insufficient to attract the court’s jurisdiction to intervene’. See also 

Morgan v 45 Flers Avenue Pty Ltd (1986) 10 ACLR 692, 704 (Young J) who stated that the test is 

‘whether [the] conduct which is so unfair that reasonable directors who consider the matter who not have 

thought the decision fair...[or as] whether objectively in the eyes of a commercial bystander, there has 

been unfairness, namely conduct that is so unfair that unreasonable directors who consider the matter 

would not have thought the decision fair’.  
158  Roberts v Walter Developments Pty Ltd (1997) 15 ACLC 882, 907 (Wheeler J) stated that ‘a mere failure 

to pay dividends, even where they are able to be paid, does not constitute oppression or unfairness but is 
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Shamsallah Holdings Pty Ltd v CBD Refrigeration and Airconditioning Services Pty Ltd,159 

the applicant brought proceedings under the oppression remedy on the basis that the directors 

of the respondent company had, amongst other things, paid themselves excessively, restricted 

the payment of dividends and retained cash resources that were surplus to the operating needs 

of the company.160 Owen J held that it was oppressive for the directors not to review the 

dividend policy of the company in the light of changing and improving circumstances, 

particularly when the directors were taking steps to ensure that they were adequately 

remunerated over the same period of time and that review led to significant increases.161 

From the steady development of the statutory oppression provisions and their application 

through the common law, courts will also consider conduct that may be lawful but may 

constitute oppression.162 It is the results of their actions (and not motives) that are considered 

by the courts.163 The lawful acts of directors in granting themselves exorbitant director fees 

has also been held to be oppressive.164 While some minority shareholders may consider this a 

victory, caution must be exercised when considering an application for oppression given the 

uncertainty of the interpretation of this statutory provision.165 

 

C Shareholder Litigation 
 

More recently, minority shareholders have become more boisterous in attempting to enforce 

their rights as investors and to seek relief from the courts where a director’s conduct is 

blatantly prejudicial. The utility of shareholder litigation is, however, difficult to support 

given the limited actual return to shareholders. While shareholder litigation plays an 

important role in effective corporate governance,166 there are a number of prohibitions to 

shareholders contemplating litigation against directors in this way. For example, in a statutory 

derivative action, the following acts as serious disincentives: 

                                                                                                                                                                                     
capable of being oppressive in some circumstances’. See also Re Bagot Well Pastoral Company (1993) 

11 ACLC 1, [12]. Cf Foody v Horewood (2003) VSC 347 which indicates that directors are not acting 

oppressively towards shareholders if the company is storing up undistributed profits to strengthen the 

company’s capital position. 
159  (2001) 19 ACLC 517. Owen J held that a dividend policy restricting dividends to 50 percent of the net 

profits, even though the company’s cash position improved significantly (four times in value) and the 

remuneration of directors was characterised as oppressive conduct. 
160  The Western Australian Supreme Court in Shamsallah Holdings Pty Ltd v CBD Refrigeration and 

Airconditioning Services Pty Ltd (2001) 19 ACLC 517 accepted the applicant's arguments that the 

payments were excessive and questioned whether, in the context of the directors' remuneration, the level 

of salaries paid was justifiable. 
161  Shamsallah Holdings Pty Ltd v CBD Refrigeration and Airconditioning Services Pty Ltd (2001) 19 

ACLC 517, [55]-[56]. 
162  Campbell v Backoffıce Investments Pty Ltd (2009) 238 CLR 304, [72]. See also Michael Legg and Louisa 

Travers, ‘Oppression and Winding Up Remedies after the GFC’ (2011) 29(2) Company and Securities 

Law Journal 101, 104. 
163  Roberts v Walter Developments Pty Ltd (1992) 10 ACLC 804; Sanford v Sanford Courier Service Pty Ltd 

(1987) 5 ACLC 394. 
164  Sanford v Sanford Courier Service Pty Ltd (1987) 5 ACLC 394, 457 – 458. 
165  The developing position of the courts must be juxtaposed by decision of Morgan v 45 Flers Avenue Pty 

Ltd (1986) 10 ACLR 692. Young J held that low levels of dividend payments and high but commercially 

reasonable level of director fees and bonuses was not oppressive. 
166  Ian Ramsay and Benjamin Saunders, Litigation by Shareholders and Directors: An Empirical Study of 

the Statutory Derivative Action (Centre for Corporate Law and Securities Regulation, 2006) 6. 
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(i) definite cost and time of litigation; 

(ii) if successful any recovery accrues to the company and not the plaintiff 

shareholder;167  

(iii) plaintiff shareholders may also be prohibited from using company funds to 

meet the arduous costs associated with the commencing such legal 

proceedings;168 and 

(iv) shareholders may not be able to correctly assess whether remuneration is 

excessive. 

 

There is no doubt that the statutory derivative action is a useful deterrent in punishing 

directors for a breach of their duties169 and managing managerial misconduct and 

dishonesty.170 However, given the substantial costs inherently linked to the pursuit of these 

actions, it is uncertain as to whether they truly form an effective remedy for minority 

shareholders. The crescendo of excessive director remuneration is a clear indication that the 

remedies available to shareholder have largely failed. 

 

D Alternative Dispute Resolution as a Possible Shareholder Remedy 
 

The competence of director’s duties in ensuring that they commit to their fiduciary duties is 

contingent upon the certainty and ease of enforcement.171 Alternative dispute resolution 

(ADR) processes such as mediation, arbitration and expert determination may also serve to 

assist aggrieved shareholders as a remedy and an alternative to litigation.172 While not 

binding, these alternative processes have long been an alternative to litigation, and has certain 

advantages, especially as a form of resolution of commercial disputes.173 However, its 

effectiveness may be diminished where a public regulator, like ASIC, will take action despite 

                                                           
167  Ian Ramsay, ‘Corporate Governance, Shareholder Litigation and the Prospects for a Statutory Derivative 

Action’ (1992) 15(1) University of New South Wales Law Journal 149, 150. See also Metyor Inc v 

Queensland Electronic Switching Pty Ltd [2003] 1 Qd R 186 where McPherson J stated that ‘[t]here may 

be cases in which it will plainly not be in the best interests of a corporation considered as a trading entity 

to engage in litigation that is likely to result in much harm and little or no evident benefit to the 

company…’. 
168  This may only be really plausible if a statutory derivative action is brought given that the action is 

commenced on behalf of the company.  
169  John Coffee and Donald Schwartz, ‘The Survival of the Derivative Suit: An Evaluation and a Proposal 

for Legislative Reform’ (1981) 81(2) Columbia Law Review 261, 302-9. 
170  Oliver Schreiner, ‘The Shareholder’s Derivative Action – A Comparative Study of Procedures’ (1979) 96 

South African Law Journal 203, 211. See also Ian Ramsay and Benjamin Saunders, Litigation by 

Shareholders and Directors: An Empirical Study of the Statutory Derivative Action (Centre for Corporate 

Law and Securities Regulation, 2006) 7. 
171  Jim Corkery and Bruce Welling, Principles of Corporate Law (Scribblers Publishing, 2008) 317. It is 

interesting, however, that the issue of remuneration is considered as the final principle. Whether this was 

a veiled attempt to cover remuneration or simply an administrative matter.  
172  See John Farrar and Laurence Boulle, ‘Minority Shareholder Remedies - Shifting Dispute Resolution 

Paradigms’ (2001) 13(2) Bond Law Review 272.  
173  Murray Gleeson, ‘The State of the Judicature’ (Speech delivered at the 35th Australian Legal Convention, 

Sydney, 22 – 25 March 2007). 
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ADR by minority shareholders.174 The shared approach by ASIC to investigations and 

prosecutions also assists in promoting general deterrence as those intimately involved in the 

development of remuneration schemes, are brought to the public eye. It also serves as a 

reminder that directors could also be the subject of future investigations and litigation if they 

do not consider the best interests of the company and small investors in the forefront. So too 

are the rights of shareholders to approach the media in an attempt to bring a company’s or a 

director’s reputation into disrepute.  

 

V  IMPROVED CORPORATE SETTING OF REMUNERATION 
 

The provisions of the Corporations Act affords shareholders a number of remedies, however, 

their enforcement are inherently linked to the desirable components of good corporate 

governance. Minority shareholders are often stifled by their dispersed shareholding, which 

acts as a significant barrier in enforcing corporate standards. Without legitimate rights it is 

difficult for shareholders to ensure that boards adequately represent their interests.175 

Accordingly, and in favour of good corporate governance, the following is recommended. 

 

A A Binding Vote on Remuneration for Shareholders 
 

At the heart of minority oppression, is the fact that the views of minority shareholders are 

being ousted by the voting power of the large scale of institutional investors. Accordingly, to 

ensure that shareholder rights are reasserted, a binding vote should be imposed in 

circumstances where excessive remuneration is not aligned with returns.176 

 

B  Clear Remuneration Practices which Link Pay and Performance 
 

In respect of remuneration setting, the current governance framework has simply failed to 

rein in excessive remuneration practices.177 To maintain director accountability, it follows 

that more prescriptive regulation is required by way of statutory caps on remuneration. If 

such a restriction were imposed, the plan should incorporate a sweeping ban on all 

performance-based pay regardless of structure and include a prohibition on severance 

                                                           
174  From a practical perspective, the alternative dispute resolution process may not be appropriate if, for 

example, ASIC intends on taking action against the directors for breaches of Corporations Act 2001 

(Cth) s 180. ASIC’s litigation is dictated by its need to ensure that higher public interest regulatory 

objectives are achieved. Given the large scale public pressure by minority shareholders, it is possible that 

ASIC could declare that it be in the public interest to conduct an investigation into the conduct of 

directors and publicly lift the veil on those involved on breaches of their duties. 
175  Winifred Murray, ‘Notes and Current Developments – the Role of Company Boards: Are they to Blame 

for Excessive Executive Remuneration?’ (2009) 23(2) Australian Journal of Corporate Law 178, 183. 
176  Comparatively, the Business Secretary of the Department for Business Innovation and Skills in the 

United Kingdom (UK) has published a formal consultation document which proposes that shareholders 

take a binding vote on a company’s future remuneration policy and on termination payments for directors 

of more than one year’s base salary. These new consultations follow extensive discussions and serve to 

assist the UK Government to formalise its regulation of executive remuneration. 
177  Andrew Murray, Submission to the Productivity Commission, Inquiry into the Regulation of Director 

and Executive Remuneration in Australia, (May 2009) 2. 
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packages.178 A tougher response to regulation is needed to ensure that director and 

shareholder interests are aligned. Further, a direct correlation between any increases in 

corporate performance and remuneration, and shareholder returns should be evidenced prior 

to any proposal for increase.179  

 

C  Simple to Understand Remuneration Reports 
 

It is clear that the current administratively burdensome legislative regime has not assisted 

shareholders. Clear and transparent information, which accurately reflects and justifies the 

level of executive remuneration in line with shareholder returns is needed. In its recent 

Report on remuneration,180 the Productivity Commissioner correctly indicated that the 

‘usefulness of remuneration reports is diminished by their length, detail and complexity, as 

well as by boiler-plating and some crucial omissions’.181 Disclosure of incentive payments 

should be in plain simple English. So too should be the reporting of remuneration actually 

realised by directors and executives.182 There have been many cases where, for example, 

‘disclosure of benefits that were not payments, but which had a value that could not be 

ascertained at the time of disclosure’.183 Shareholders need to be informed of the true level of 

all proposed payments in a way that they can understand to make informed decisions. 

 

VI  CONCLUSION 
 

To date, legislatures in Australia and abroad have been largely unsuccessful in being able to 

adequately control excessive executive remuneration practices. This is surprising given the 

increased activism of shareholders and regulatory concern to strengthen shareholder 

participation to achieve more fair corporate practices. Despite this, the regulation of 

shareholder engagement remains minimal even following the marks of the financial crisis. 

While boards remain primarily and exclusively responsible for the management of a 

company’s affairs, directors, like others, are not free from temptation. In an effort to protect 

vulnerable shareholders the law has responded by imposing a number of statutory duties on 
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182 Productivity Commission, Inquiry Report into Executive Remuneration in Australia (19 December 
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directors, which they owe concurrently with the common law fiduciary duty.184 As 

shareholders are primarily affected by decisions relating to the affairs of companies in which 

they invest, they equally should have a say in the way its affairs are conducted.185 

Unfortunately however, shareholders rights are effectively limited. The recent introduction of 

the two-strike rule now also formally permits shareholders to cause a board spill requiring the 

re-election of directors. While no binding vote has been afforded, it will assist in paving the 

path to more effective communication with shareholders to ensure that incentive payments 

and returns are aligned. 

 

Unfortunately, however, it remains that in settling remuneration arrangements, the role of 

shareholder participation has not been improved. The primary ground for complaint is that 

the conduct of directors in granting themselves unwarranted increases to their remuneration 

(in circumstances where pay is grossly unmatched to performance) has been described as 

oppressive, prejudicial and simply contrary to the interests of the members as a whole.186 

However, these remedies need to be pursued through the courts. Paradoxically, there are 

certain advantages in shareholders seeking reprieve through the use of non-legal means such 

as mediation as an alternative to litigation. However, mediation may not always be an 

effective remedy. The growing acceptance that rewards may be unequal with shareholder 

returns should be stunted. Particularly given that the opportunity of wealth creation and self-

enrichment is generally at the expense of the company and its shareholders. 
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