20

Achieving Security, Respecting Rights
and Maintaining the Rule of Law

Andrew Lynch

It is clear that terrorism is a danger in the modern world that we cannot
ignore. But what should be the role of law in shaping our responses to this
threat? Is law a tool that we can marshal in our efforts to ensure that dan-
gerous extremists are thwarted in their attempts to intimidate governments
and the public by violent means? Almost certainly this is so — even if one
believes that such a function may be performed through judicious application
of existing criminal offences, without the need for specific anti-terrorism laws.
But the more demanding question is just how far the law may be employed in
a preventative capacity before it produces poor outcomes — both for
individuals and our collective security goals — and erodes its moral and philo-
sophical core.

This is the trap that terrorism lays for democratic nations committed to
the rule of law. In seeking to defend ourselves from those who would cause us
harm, our commitment to law as a restraint on power — the essence of consti-
tutional governance that defines such nations — is sorely tested. It is tempting
to accept that the state needs enhanced powers in order to preserve security
and order. Additionally, individuals may agree that some sacrifice of their
rights is also necessary to this end. But the very liberties that are prone to cur-
tailment at such a time are those that ate most vital to the health of our
democracy — freedoms of association and speech, the right to a fair trial by an
independent judicial system, and protection from far-ranging executive dis-
cretion.

So, the twin goals of effective counter-terrorism and fidelity to consti-
tutionalism pose a difficult challenge for governments committed to both (it
need hardly be said that states with a peripatetic attraction to the rule of law
suffer little anxiety over the introduction of powers that achieve security
through oppression). Overwhelmingly, this challenge was met, in the wake of
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adjustment in order to respond to the post-9/11 wotld. Regardless of cyni-
cism which may exist in some quarters about the need for these changes and
the true extent of any ongoing threat, it is beyond dispute that very real shifts
are taking place in the law as all three arms of government adapt to this new
paradigm.

As the law is increasingly called on to play its part in the attainment of
security and prevention of violence, a commitment to the preservation of
individual rights and constitutional constraints on government is imperative.
Safeguarding our defining civil liberties and the presumption of innocence
under Australian law is neither a hindrance nor a luxury, but instead the only
certain way to ensure that in responding to the threat of terrorism we do not
allow those who would do us harm to dictate what kind of people we are and
our relationship to the state. Doubtless the debates contained in this book will
continue for some time ahead and the current period of legal experimentation
is surely far from over. But an approach to security which is built upon, rather
than dismissive of, civil liberties should mean that we are still able to recognise
ourselves when the dust settles.
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