Chapter 28

Intellectual property in Indonesia:
A problematic legal transplant

Simon Butt’

Beginning in the early 1980s, but with increasing intensity in the past decade, the
Indonesian legislature, the People’s Representative Assembly (Dewan Perwakilan
Rakyat or DPR) has passed and amended Copyright,” Trademark,” and Patent®
Laws. In December 2000, the Assembly also passed Laws on Plant Varieties,” Trade
Secrets,” Industrial Designs’ and Circuit Layouts,® specifically regulating these areas
of intellectual property law for the first time in Indonesia. Further amendments
currently await the DPR’s approval.

Taken together, these reforms bring Indonesia’s statute books much closer
into line with the standards of the World Trade Organisation’s (WTO) Trade
Related Aspects of Intellectual Property (TRIPs) Agreement9 and other treaties
Indonesia has signed."

But despite these laws, Indonesia is an intellectual property-pirating haven.
Photocopy shops abound, accepting whole books for copying without question.
Copies of popular titles and compulsory school texts are sold in markets and on the
streets for a fraction of the cost of the original. The Video Compact Disc (VCD)
revolution has hit Indonesia, due mainly to openly-available and affordable pirated
disks. Approximately 90 per cent of VCDs sold in Indonesia are pirated (Interna-
tional Intellectual Property Alliance, 2001: 112). In most areas of Indonesia, it is
difficult to find retail outlets that sell legitimate copies of computer programs. As a

1 This chapter is a modified version of the author’s Bachelor of Law (Honours) Thesis at the Aust-
ralian National University. The author would like to thank Professor Timothy Lindsey for his
insights and assistance and Professor MB Hooker for supervising the thesis.

Law No 6 of 1982, amended by Law No 7 of 1987 and Law No 12 of 1997.

Law No 19 of 1992, amended by Law No 14 of 1997 and Law No 15 of 2001.

Law No 6 of 1989, amended by Law No 13 of 1997 and Law No 14 of 2001.

Law No 29 of 2000.

Law No 30 of 2000.

Law No 31 of 2000.

Law No 32 of 2000.

Marrakesh Agreement Establishing the World Trade Organisation (ratified by Law No 7 of 1994).
Berne Convention for the Protection of Literary and Artistic Works (ratified in Indonesia by Presi-
dential Decree No 18 of 1997); World Intellectual Property Organisation (WIPO) Copyright Treaty
(Presidential Decree No 19 of 1997); Trademark Law Treaty (Presidential Decree No 17 of 1997);
Patent Cooperation Treaty (PCT) and Regulation of the PCT (Presidential Decree No 16 of 1997).
Indonesia has also entered into several bilateral copyright agreements: (Butt, 2004: 33, 381).

O 00 3 AN L AW

—_
(=]

620



This is a preview. Not all pages are shown.


This is a preview. Not all pages are shown.


INDONESIA: LAW AND SOCIETY

References

Antons, Christoph (1991) ‘The Development of Intellectual Property Law in Indonesia: From
Colonial to National Law: A Survey’, 22(3) International Review of Industrial Property
and Copyright Law 359-76.

Antons, Christoph (1997) ‘Intellectual Property Laws in Indonesia’, in V Taylor (ed), Asian
Laws through Australian Eyes. Sydney: LBC Information Services, 401-423.

Antons, Christoph (1999) ‘Intellectual Property Law Reform in Indonesia’, in T Lindsey (ed),
Indonesia: Law and Society. Sydney: Federation Press, 304-322.

Berkowitz, D; Pistor, K and Richard, J (2000) ‘Economic Development, Legality and the
Transplant Effect’, Ideas Web Page, February, <http://ideas.uqam.ca/ideas/data/Papers/
wopcidhav39.html>.

Braga, Braga C (1989) ‘The Economics of Intellectual Property Rights and the GATT: A
View from the South’, 22(2) Vanderbilt Journal of Transnational Law 243-264.

Buscaglia, Edgardo (2000) ‘Intellectual Property Rights and Business Investment in Less
Developed Countries’, paper presented at the conference ‘Vietnam in 2001: Prospects
for Economic and Social Progress’, Washington DC, 15-17 November, <www.vpa-
inc.com/conference/pdf/busca.pdf>.

Butt, Simon and Utomo (2000) Beyond the Legislation: the Implementation of Intellectual
Property Laws in the Indonesian Intellectual Property Office, unpublished report for the
Asian Law Group Pty Ltd (on file with author).

Butt, Simon (1999) ‘The Eksekusi of the Negara Hukum: Implementing Judicial Decisions in
Indonesia’, in Timothy Lindsey (ed) Indonesia: Law and Society. Sydney: The Federa-
tion Press, 247-257.

Butt, Simon (2004) ‘Intellectual Property’, in Doing Business in Asia, Indonesia Tab.
Singapore: CCH Asia.

Butt, Simon (1999) ‘Polygamy and Mixed Marriage in Indonesia: The Application of the
Marriage Law in the Courts’, in T Lindsey (ed), Indonesia: Law and Society. Sydney:
Federation Press, 122-143.

Cheng, Julie (1998) ‘China’s Copyright System: Rising to the Spirit of TRIPs Requires an
Internal Focus and WTO Membership’, 21 Fordham International Law Journal 1941-
2013.

Djaic, Darko (2000) ‘Why does the Enforcement of Indonesia’s Intellectual Property Laws
Continue to be a Problem?’, 22(10) European Intellectual Property Review 454-469.

Djojodigoeno, M (1952) Adat Law in Indonesia. Jakarta: no publisher,

Drahos, Peter (1996) ‘Global Law Reform and Rent-Seeking: The Case of Intellectual
Property’, 7 Australian Journal of Corporate Law 45-61.

Endeshaw, Assafa (1996) ‘A Critical Assessment of the US-China Conflict on Intellectual
Property’, 6 Albany Law Journal of Science & Technology 295-338.

Ewald, William Bragg (1995) ‘Comparative Jurisprudence (II): the Logic of Legal
Transplants’, 43 American Journal of Comparative Law 489-510.

Fidler, David P (1999) ‘Neither Science Nor Shamans: Globalization of Markets and Health
in the Developing World’, 7 Indiana Journal of Global Legal Studies 191-224.

Fitzpatrick, Daniel (1997) ‘Disputes and Pluralism in Modern Indonesian Land Law’, 22(1)
Yale Journal of International Law 171-212.

Ford, Sara M (2000) ‘Compulsory Licensing Provisions Under the TRIPs Agreement: Balan-
cing Pills and Patents’, 15 American University International Law Review 941-974.
Gana, Ruth L (1995) ‘Has Creativity Died in the Third World? Some Implications of the
Internationalisation of Intellectual Property’, 24 Denver Journal of International Law

and Policy 109-144.

Gana, Ruth L (1996) ‘Prospects for Developing Countries under the TRIPs Agreement’, 29
Vanderbilt Journal of Transnational Law 735-775.

Giunta, Tara Kalagher and Shang, Lily H (1993-94) ‘Ownership of Information in a Global
Economy’, 27 George Washington Journal of International Law & Economics 327-358.

632



INTELLECTUAL PROPERTY: A PROBLEMATIC LEGAL TRANSPLANT

Gray, Cheryl (1994) ‘Reforming Legal Systems in Developing and Transitional Countries’, in
Ann Seidman and Robert B Seidman (eds) State and Law in the Development Process:
Problem Solving and Institutional Change in the Third World. New York: St Martin’s
Press, 61.

Haverfield, Rachel (1999) ‘Hak Ulayat and the State: Land Reform in Indonesia’, in Timothy
Lindsey (ed), Indonesia: Law and Society. Sydney: Federation Press, 42-73.

Heliantoro (1987) ‘Undang-undang Paten Berwawasan Nasional dan Internasional’, 4 Hukum
& Pembangunan 372.

Hooker, MB (1978) 4 Concise Legal History of South-East Asia. Oxford: Clarendon.

Hooker, MB (1978) Adat Law in Modern Indonesia. Kuala Lumpur: Oxford University Press.

Innes, J and Turpin, T (1999) Intellectual Property Legislation and Innovation in Asia-Pacific
Economies: Case Studies of Intellectual Property Law in Australia, China, Indonesia,
Korea, the Philippines and Thailand. Diamond Vic: Law Crest.

International Intellectual Property Alliance (2001) International Intellectual Property
Alliance 2006 301 Report: Indonesia, <www.iipa.com/rbc/2006/2006SPEC301
INDONESIA.pdf>.

IP Asia Cita Citrawinda Priapantia (1996) ‘Judge Calls for Expert Advice in Patent Disputes’,
December: 7.

Jakarta Post (1996) ‘RI Among Worst Offenders of Property Rights’, 19 July.

Jakarta Post (1997) ‘2,462 Pirated Tapes Seized’, 16 May.

Jakarta Post (1997a) ‘Most Local Artists Care Little about Copyright’, 1 July.

Jakarta Post (1997b) Copyright Laws Should Cater to Cultures’, Needs’, 7 July.

Jakarta Post (1997¢) ‘Counterfeiting Causes Disadvantages: Lawyer’, 31 August.

Jakarta Post (1997d) ‘Traders Flog New-release Movies and Skin Flicks’, 31 August.

Jakarta Post (1997e) ‘Muddle Persists over Batik Copyright Issue’, 23 November.

Jakarta Post (1998) ‘Batik Dons Modern Mantle for Young Style Mavens’, 22 January.

Jakarta Post (2000a) ‘Price the Selling Point for VCDs’, 21 January.

Jakarta Post (2000b) ‘Trade in Pirated VCDs, CDs Unchecked by Laws’, 21 January.

Jakarta Post (2000c) ‘NGO Seminar Urges Campaign Against “Unfair” Biopiracy’,
20 March.

Jakarta Post (2000d) ‘Indonesia Still Ambiguous about Combating Piracy’, 20 April.

Jakarta Post (2000e) ‘US Sees Improvement in RI Protection of IPR’, 4 May.

Jakarta Post (2000f) ‘Glodok Erupts after Raids on Pirated VCDs, 14 May.

Jakarta Post (2000g) ‘Vendors of Pirated VCDs Say Police’s Raid was Unjust’, 19 May.

Jakarta Post (2000h) ‘Raids on Pirated VCDs’, 20 May.

Jakarta Post (20001) ‘Researchers Say New Law Needed’, 20 May.

Jakarta Post (2000j) ‘Intellectual Property Rights Key to Investor Confidence’, 20 July.

Jakarta Post (2000k) ‘Poor People and Cheap VCDs’, 22 July.

Jakarta Post (2001) ‘Patients Seek Lower Prices for HIV Drugs’, 1 June.

Kahn-Freund, Otto (1974) ‘On Use and Misuse of Comparative Law’, 37 Modern Law
Review 1-27.

Keyser, P (1999) ‘Trade Mark Law and Practice in Indonesia’, 10 Australian Intellectual
Property Law Journal 5-22.

Kompas (1996a) ‘Pembajakan Hak Cipta Diselesaikan di Pengadilan’, 13 November.

Kompas (1996b) ‘Pengakuan Masyarakat Adat hanya Kulitnya saja’, 4 December.

Kompas (1997a) ‘Penerbit Gramedia Rugi Besar’, 12 April.

Kompas (1997b) ‘Perlu Diperberat, Hukuman bagi Pembajak Buku’, 19 June.

Kompas (1997¢) ‘Dihukum, Pengusaha yang Tak Bayar Royalti’, Kompas 28 June.

Kompas (1997d) ‘Dirintis, Asosiasi Musisi Nusantara’, 9 September.

Kompas (1997¢) ‘HCPM Segera Bangun Otomasi HAKI di Seluruh Indonesia’, 14 October.

Kompas (1997f) ‘Batik, Seni yang Tumbuh Bersama Lingkungannya’, 30 November.

Kompas (1997g) ‘Peneliti tak Sadar Paten’, 10 December.

Kompas (1997h) ‘Diteliti, Pendaftaran Paten Batik oleh Pihak Asing’, 16 December.

Kompas (1999a) ‘Penting, Budaya HAKI’, 26 October.

Kompas (1999b) ‘Karena Paten, Obat Bakal Mahal’, 18 December.

Kompas (2000a) ‘Dibawah Target, Pencapaian Paten Indonesia’, 6 January.

Kompas (2000b) ‘Lembaga HAKI Masih Ditelantarkan’, 29 March.

633



INDONESIA: LAW AND SOCIETY

Kompas (2000c) ‘Masih ada Kesalahpahaman Soal HAKI’, 1 April.

Kompas (2000d) ‘MAPPI Tengarai VCD Bajakan Capai 400 Juta Keping’, 8 April.

Kompas (2000¢) ‘TRIPs Berdampak Besar bagi Sektor Kesehatan’, 3 May.

Kompas (2000f) ‘Indonesia Keluar dari ‘Priority Watch List’, 4 May.

Kompas (2000g) “WTO, TRIPs, Paten, dan Mahalnya Harga Obat’, 12 May.

Kompas (2000h) ‘Kerusuhan Mei 1998 Nyaris Terulang’, 14 May.

Kompas (20001) ‘Dijaga Polisi, Pedagang VCD Beroperasi’, 21 May.

Kompas (2000j) ‘Indonesia Jangan Terima Paten Makhluk Hidup’, 19 July.

Kompas (2001) ‘Rendah, Perhatian Pemerintah pada Teknologi Domestik’, 2 February.

Leaffer, M (1991) ‘Protecting United States Intellectual Property Abroad: Towards a New
Mulilateralism’, 76 lowa Law Review 273-308.

Lindsey, Tim (2001) ‘Abdurrahman, the Supreme Court and Corruption: Viruses, Transplants
and the Body Politic in Indonesia’, in Arief Budiman and D Kingsbury (eds), Rethinking
Indonesia. London: Routledge, 43-67.

Lindsey, Tim (2007) ‘Culture, Insolvency and Legal Orientalism in Asia: Reaching for
Goering’s Revolver’, in R Tomasic (ed), Insolvency Laws in Asia. London: Ashgate.
Lindsey, Tim (1996) The Indonesian Legal System. Darwin: Northern Territory University,

Faculty of Law, Centre for Southeast Asian Law.

Lindsey, Tim and Taylor, Veronica (2000) ‘Rethinking Indonesian Insolvency Reform:
Contexts and Frameworks’, in Tim Lindsey (ed), Indonesia: Bankruptcy, Law Reform
and the Commercial Court. Sydney: Desert Pea Press, 2-14.

Long, Doris Estelle (1998) ‘The Impact of Foreign Investment on Indigenous Culture: An
Intellectual Property Perspective’, 23 North Carolina Journal of International Law &
Commercial Regulation 229-280.

MacLeod, Dylan A (1992) ‘US Trade Pressure and the Developing Intellectual Property Law
of Thailand, Malaysia and Indonesia’, 26(2) University of British Columbia Law Review
343-374.

Mahadi (1991) Uraian Singkat tentang Hukum Adat Sejak RR Tahun 1854. Bandung:
Alumni.

Maskus, Keith (1998) ‘The Role of Intellectual Property Rights in Encouraging Foreign
Direct Investment and Technology Transfer’, 9(1) Duke Journal of Comparative &
International Law 109-161.

McCabe, KW (1998) ‘The January 1999 Review of Article 27 of the TRIPs Agreement:
Diverging Views of Developed and Developing Countries towards the Patentability of
Biotechnology’, 6(1) Journal of Intellectual Property Law 41-67.

Mistelis, Loukas A (2000) ‘Regulatory Aspects: Globalisation, Harmonisation, Legal
Transplants, and Law Reform — Some Fundamental Observations’, 34(3) International
Lawyer 1055-1069.

Obed Mintaraga (1996) ‘Indonesia: Well Known Trademark Protected’, IP Asia, April.

Oddi, A Samuel (1987) ‘The International Patent System and Third World Development:
Reality or Myth?’, 5 Duke Law Journal 831-878.

Redfearn, N (1999) ‘New IPO, Director and Draft Laws Raise Hopes for Wide-ranging IP
Changes in Indonesia’, /P Asia, September, 5-6.

Republika (1996) ‘Wawancara Trimoelja: Mahkamah Agung Memang sudah Bobrok’,
21 April.

Roht-Arriaza, Naomi (1996) ‘Of Seeds and Shamans: the Appropriation of the Scientific and
Technical Knowledge of Indigenous and Local Communities’, 17 Michigan Journal of
International Law 919-965.

Rosser, Andrew J (1999) ‘The Political Economy of Institutional Reform in Indonesia: the
Case of Intellectual Property Law’, in K Jayasuriya (ed), Law, Capitalism and Power in
Asia: The Rule of Law and Legal Institutions. London: Routledge, 95-117.

Samahon, Tuan N (2000) ‘TRIPs Copyright Dispute Settlement after the Transition and
Moratorium: Nonviolation and Situation Complaints Against Developing Countries’,
31(3) Law and Policy in International Business 1051-1075.

Seidman, Ann and Seidman, Robert B (eds) (1994) State and Law in the Development
Process: Problem Solving and Institutional Change in the Third World. New York: St
Martin’s Press.

634



INTELLECTUAL PROPERTY: A PROBLEMATIC LEGAL TRANSPLANT

Sherwood, Robert M (1997) ‘The TRIPs Agreement: Implications for Developing Countries’,
37(3) IDEA: The Journal of Law and Technology 491-544.

Smith, Michael W (1999) ‘Bringing Developing Countries’ Intellectual Property Laws to TRIPs
Standards: Hurdles and Pitfalls Facing Vietnam’s Efforts to Normalize an Intellectual
Property Regime’, 31 Case Western Reserve Journal of International Law 211-251.

Soepomo (1996) Bab-bab tentang Hukum Adat, 14th edn. Jakarta: Penerbit Universitas.

Su, Evelyn (2000) ‘The Winners and the Losers: The Agreement on Trade-Related Aspects of
Intellectual Property Rights and its Effects on Developing Countries’, 23 Houston
Journal of International Law 169-218.

Suara Pembaruan (1997) ‘Motif Batik ‘Parang Rusak’ Banyak Dipakai Seniman Eropa’,
5 November.

Sudarno Sumarto; Wetterberg, A and Pritchett, L (1998) ‘The Social Impact of the Crisis in
Indonesia: Results from a National Kecamatan Survey’. World Bank
<http://www.smeru.or.id/report/workpaper/crisimpactkecsurv/kecsurl.pdf>.

Suryadinata, L (1997) The Culture of the Chinese Majority in Indonesia. Singapore: Times
Books International.

Sutan Takdir Alisjahbana (1996) Indonesia: Social and Cultural Revolution. Singapore:
Oxford University Press.

Tamanaha, Brian Z (1994) ‘A Pragmatic Approach to Legislative Theory for Developing
Countries’, in A Seidman and R Seidman (eds) State and Law in the Development
Process: Problem Solving and Institutional Change in the Third World. New York: St
Martin’s Press.

Taylor, Veronica (1999) ‘The Transformation of Indonesian Commercial Contracts and Legal
Advisers’, in Timothy Lindsey, /ndonesia: Law and Society. Sydney: Federation Press,
279-290.

Tempo (2000) ‘The Biggest Mafia or the Highest Court?’, Tempo, 19 March-2 April
(translated by Simon Butt with Tim Lindsey).

Thoolen, H (ed) (1987) Indonesia and the Rule of Law: Twenty Years of ‘New Order’
Government. London: Frances Pinter.

Trubek, David M and Galanter, Marc (1974) ‘Scholars in Self-estrangement: Some
Reflections on the Crisis in Law and Development Studies in the United States’, 4
Wisconsin Law Review 1062-1101.

Uphoff, E (1991) Intellectual Property and US Relations with Indonesia, Malaysia,
Singapore and Thailand. Ithaca, NY: Cornell University Press.

Vaughan, R (1996) ‘Defining the Terms in the Intellectual Property Protection Debate: Are
the North and South Arguing Past Each Other when We Say ‘Property’? A Lockean,
Confucian, and Islamic Comparison’, 2 ILSA Journal of International & Comparative
Law 307-369.

Walde, Thomas W and Gunderson, James L (1999) ‘Legislative Reform in Transitional
Economies: Western Transplants: A Short-cut to Social Market Economy Status?’, in
A Seidman, R Seidman and T Walde (eds), Making Development Work: Legislative
Reform for Institutional Transformation and Good Governance. Cambridge, Mass:
Kluwer Law International, 84-89.

Watson, A (1974) Legal Transplants: an Approach to Comparative Law. Edinburgh: Scottish
Academic Press.

Wineburg, A (1997) ‘Jurisprudence in Asia: Enforcing Intellectual Property Rights’, 5
University of Baltimore Intellectual Property Law Journal 25-32.

World Bank (nd) ‘Indonesia at a Glance’, World Bank Web Page <www.worldbank.org/
data/countrydata/aag/idn_aag.pdf>.

World Bank (nd) ‘Indonesia Data Profile’, World Bank Web Page, <http://devdata.
worldbank.org/external/dgprofile.asp?rmdk=82599&w=0&L=E>.

World Health Organisation (1999) ‘WHO to Address Trade and Pharmaceuticals’, World
Health Organisation Web Page, Press Release WHA/13, 22 May <www.who.int/inf-pr-
1999/en/pr99-whal3.html>.

635



