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1. INTRODUCTION:

| initially spoke on this topic at the Internatidn@onference on Child Labour and Child
Exploitation in Cairns last year and a detailedlysis will be presented, in conjunction with
UNICEF, at the 5 World Congress on Family Law and Children’s RigitsNova Scotia in
August this yeal. As today’s conference is organised by LAWASIAyill speak on this topic

in the context of the Asia-Pacific region whereelibve it to be of growing importance.

Firstly, | want to share with you an excerpt fromeport by the UN Special Rapporteur on the
Sale of Children:

“In September 2003 a fishing boat from the Indasessland of Tanjung Balai Kaimun
was allegedly intercepted heading towards MalayAcording to information received,
eight babies were found on this boat, packed imo&gm in fish boxes punctured in

order to allow the babies to breafsic].

When a baby’s life is being supported by little entlian holes punctured in a styrofoam box we
begin to see the true nature of this crime. Throagirocess of de-humanisation, these babies

essentially become little more than commoditieskpged and sold for the right price.

Trafficking is a big business, estimated by the tdNave a total market value of US$32 billion.
The initial sale of individuals amounts to approately $10 billion, with the remainder the
profits produced from the activities or goods mhgi¢he victims"

Child trafficking, including child selling, is dren by economics.



Trafficking networks have realised the need to ems$ine highest market value for these babies.
In order to do so, they have identified pregnantnen as the means by which babies can best
be moved. The movement of unborn babies in utesares the child will be in the best possible

care whilst in transit and without detection bydbauthorities.

In this regard, as recently as November last y®Mmlaysian authorities raided two houses
following reports that they were being used to dosllegal immigrants from Indonesia. Two
women, both in an advanced stage of pregnancy amested. Also in the house were two
babies whose mothers were no longer there. In tier douse, five Indonesian women were
arrested together with two Indonesian men. Insidete several identity certificates, birth

certificates, child adoption forms and other docntador the creation of fraudulent identitiés.

Why Traffic the Unborn

The motives for trafficking or moving pregnant wamecross international borders are varied.
Anecdotal evidence indicates the reasons includeasexploitation, forced labour or services,

slavery or practices similar to slavery, or begging

However the majority of cases that have been refdoglate to illegal inter-country adoption. |
note there is some concern as to whether thisfecirtrafficking, and | will discuss this later.
The movement of unborn children provides a scaesource’ as the demand for young
children, who do not know any parent other thandatheptive parent(s), is high. More
importantly, the children have no official identidy proven nationality and therefore an identity
can be easily forged to suit the purpose for wiidy are intended. This includes the ability to
forge paperwork for adopting parents who couldlgds deemed the child’s biological parents.
Alternatively, as the children are born outsidewy formal health clinics, there may be no need
for any paperwork at all. There would be no offidocumentation at any point to indicate the

baby was not the child of the adoptive parentsideéd that the child even exists.



2. IMPORTANCE TO THE ASIA-PACIFIC

Why is trafficking of the unborn of importance inet Asia-Pacific region? There are various
reasons, but the primary one is inter-country adaptlf we look at one of the highest adopters
globally, America, the highest rate of intercountigoptions during the 2008 American fiscal
year was from Asia with 6853 adoptidnsThe next major continent was North America with
4661 adoptiond Data from 2005 indicates that in America only 8¢%children adopted from
the local public welfare system were under the @fgene, whilst 40% of children adopted from
other nations were under a year'bldChildren were adopted at younger ages from Astath
America, and South Amerith

The majority of inter-country adoptions have alwdysen from developing countries to
developed countries. Figures on inter-country éidapgndicate that formal and legal adoptions
from Asia to abroad are occurring on a significacdle. However, these figures do not shed
any light on the occurrence of illegal inter-coyn&doptions without official approval, both

between neighbouring countries and farther desbinst

A report of the International Labour Organizatiom the social consequences of globalisation
indicated that the majority of participants surwyia the Asian region held the view that
globalisation worked ‘selectively’, that is, it wagneficial for some countries and people but
not for other. The Report indicated that there was a growingement of people across
national borders. It is not hard to extrapolatet ttie widening gap between two separate
countries or regions and the growing movement abpfee looking for a better life for
themselves or for their children will further fuisle illegal movement of pregnant women and
babies in the Asia-Pacific region.

This becomes particularly important when there Hasen irregularities in adoption procedures
in these regions. As more countries sign the 1388ue Convention on Protection of Children
and Co-operation in respect of Intercountry Adaptamd adoption laws become tighter, legal

channels to officially adopt a child decrease ditzcaby.



The relationship between neighbouring countrieobexs important. Stories of baby selling,
baby abductions and irregular practices involvingphanages in Asia have been widely
reported. Most recently, a gang abducting migveartkers’ children in China were arrested in
January 2009 In 2007 baby sellers from Vietnam taking childracross the border from

Vietnam not only bought babies from mothers fosaée in China but also brought an eight-
month pregnant woman with them across the bordgive birth so her newly born child could

then be solfl.

Another area of importance to the Asia-Pacific oags exploitation of child labour. In forging
identity documents, the age of the child can bengkd to bypass minimum age requirements
for labour. The forging of identity documents, fradhe very beginning, means there is very
little chance the child’'s true age can be discavened the child will be robbed of a childhood
and state protection.

Further, there is a failure to identify health desbs and protect the special needs of the child.
For example, in one case of child selling from Inelsia to Singapore, four women running a
baby trafficking network in West Jakarta were aedsecause one of the babies tested HIV-
positive. The babies were bought in Indonesia swid to couples in Singapore who were

unaware of the babies’ HIV statiis.

The causes of thistype of trafficking in the Asia-Pacific

Various population laws, for example the restricioon family size in China, and strict
adoption laws fuel the demand from people who wishdopt children through illegal means.
For example in Malaysia, there is a shortage oéllepannels for adoption and only a small
number of babies available for adoptin Adding to the complexity are cultural issuestsas

a preference for boys rather than girls. Anecdetadlence exists on the kidnapping of boys

from as far as away as Burma to live with ‘adopfiagpilies’ in China.



The lack of laws or ad hoc laws regarding moventmtiveen neighbouring countries can
facilitate trafficking. For example, traffickingdm areas such as West Kalimantan in Indonesia
to Malaysia is facilitated by the ease with whigople can cross the land border undetétted

A visa-exemption agreement between Vietnam and yg&aalso facilitates trafficking between

those two countrié§

The inadequate management of adoption agenciewsaliaffickers and abductors to pass
abducted children into the mainstream market fgalleadoption. For example, irregularities
with the MSS adoption agency in India allowed tvinddren to be ‘sold’ to the agency without
agreement from their mother. The agency indicttatithe children’s father and a woman, who
was not verified as the children’s mother, said thee to personal sickness they had to give up
their children and signed desertion papers. Indemyers have stated there were no

government checks and the papers seemed inadéfuate.

More recently, irregularities with orphanages iretiam not only indicate mismanagement of
orphanages as a problem, but government policigsanally encourage irregularities. For
example, the receipt of commissions for each childpted encourages orphanages to ‘source’
children who are healthy and thus more attractoreriter-country adoption where the highest
commissions are paid, rather than attempt to fatéliadoption of children already available or
adoption by parents in that county. In 2008, at least 24 arrests in Vietnam were nfadthe
creation of fraudulent documents and child traffigk These cases involved children in

orphanages where foreign nationals were adoptiidreh "



3.WHY THE UNBORN NEED FURTHER PROTECTION

The movement of pregnant women across borders wpenethe children are sold and
separated from their birth mothers should be ssea lauman rights violation. Inherent in the
activity is the possible breach of various Articldshe 1989 United Nations Convention on the
Rights of the Child.

These include:
- Article 7: birth registration, nationality and, fas as possible, ability to be cared for by
their parents
- Atrticle 8: preservation of identity, including faiyrelations

- Article 9: non-separation from their parents agaihsir will.*

Additionally, particular attention should also been to the following Articles:
- Atrticle 6: “the right to life” — in situations wherthe child may not survive the physical
life conditions or is murdered.
- Atrticle 11:“combat the illicit transfer and non-return of clilen abroad”— the child
could have been born in a transit country and adeedor travel to another final
destination country

This act of moving the mother inherently contraweriee to-be-born child’s human rights
regardless of the purpose of the movement.

Where children are moved for inter-country adoptithris is regulated by Article 21(b) of the
Convention on the Rights of the Child, which pr@sdfor the possibility of inter-country
adoption on the proviso that suitable care in thi&ls country of origin cannot be found. The
preamble to the Hague Convention on Protection lafd@&n and Co-operation in Respect of
Intercountry Adoption states thagach State should take, as a matter of prioritppeopriate

measures to enable the child to remain in the @driis or her family of origin”’ Article 3 of

the 1986 Declaration on Social and Legal Principidating to the Protection and Welfare of



Children®™ provides that;The first priority for a child is to be cared foby his or her own
parents”.

Without recourse to official channels regulatingeicountry adoption, the movement of
pregnant women over international borders breattieeprinciples which lie at the core of these
Articles. It deprives the unborn child of its hage, firstly of care by its own parents and

secondly the chance to be adopted by suitablescardéine country of its true origin.

As the babies are often dependent on those verysagho are compromising their rights, it
should be the State’s obligation to ensure thasehights are protected. Distinguished from

abortion debates, these children iatendedby the mother to be born.

At the international level the unborn child is iegdately protected and its status as a legal

person is inconsistent between nation states.

The United Nations Convention on the Rights of @lEld defines a child to meatevery
human being below the age of eighteen years uniedsr the law applicable to the child,
majority is attained earlier™. There is no definition as to what is a human geiAlthough
the Preamble of the Convention refers to safegngrthe care of the childbéfore as well as
after birth’...” the meaning of whether a child can constitute @motn child was left open to
individual state parties for fear of the impossipibf consensus, in particular on the issue of

abortior™".

Those nations against imbuing the unborn child wghts drew attention to the concept that the

unborn is not a person and therefore incapabl®lalirty rights.

However, in these limited circumstances, a lawrdifay the unborn protection, can and should

be provided. Theravaux préparatoirego the Convention on the Rights of the Child iradéc



that those delegates supporting the rights of thigotn child argued that all national legal
systems had laws of some type to protect the untiuid. The delegate for Italy observed that,
“no State was manifestly opposed to the principl@stained in the Declaration on the Rights of
the Child and, therefore according to the Viennawvamtion on the Law of Treaties, the rule
regarding the protection of life before birth coldd considered as “jus cogens” since it formed

part of the common conscience of members of teenational community™".

The unborn child is capable of holding various g/pérights even without being a legal person.
In 2007, the Mahashrata State Commission in Indiarded an insurance claim to a
grandmother whose pregnant daughter was involveah iaccident and the unborn child which
was injured was considered a victith Many jurisdictions, both in common law and civil
systems in the Asia-Pacific, provide that an unbohild who survives its birth is also
considered as if he/she is already born for th@gaes of inheritance and is entitled to inherit
under the law even though the defining event oecliwhen the child was “in uter8* It
would seem incongruous if the unborn child’s riglatgroperty were protected but its rights to

physical safety and survival were not.

Not all these rules to protect the unborn childra@eessarily grounded on the concept of rights.
In the law of negligence, there is a ‘contingentagpective duty’ to the unborn child, that is,
there is a duty to the child which arises priorlégal rights being available. Although
Australian jurisprudence by inheriting the Englistmmon law system does not consider the
unborn child as a legal pers8fi, some Australian state parliaments have legislateallow
welfare officers to intervene at pre-birth wherbée‘tchild may be in need of protection after he
or she is born” or to “reduce the risks to the babthe time of birth®"",

These laws indicate that the unborn are vulneradeshould be protected.



4. LEGAL FRAMEWORK REGARDING UNBORN CHILDREN

Sadly, as unborn children are not consistentlyges®d as legal persons, or at least there is no
ability to protect and crystallise their human teghuntil after birth, international law
circumnavigates this difficulty by protecting unigelly recognisable subjects: the pregnant
mother and the born child. Consequently intermatidaw divides the unborn child’s life into

the pre-birth stage and the post-birth stage.

At the pre-birth stage:
- Laws against the trafficking of women, which inadudregnant woméf*;
- Laws against people smugglifg
- Laws facilitating the movement of children for exaleinter-country adoption and child
abductior?™:

Post-birth:
- Laws against the trafficking of children, includingwborn&*";
- Laws prohibiting the sale of childréH'";

- Laws relating to universal children’s rights andtection of their right&.

There are various overlaps, but in effect, mosbif all of these provisions target the basis upon
which a pregnant mother is moved or why and howgs¥es up her child.

The United Nations Convention against Transnati@anized Crime, supplemented by the
Protocol to Prevent, Suppress and Punish Traffickim Persons, Especially Women and
Children is the major international instrumenttioe combating of trans-national trafficking; the
latter can be shortened to the “Trafficking Protdcarhe delegates drafting these instruments
left open the meaning of child. In effect howewaren the Trafficking Protocol in reality only
protects the unborn child through protection of phegnant mother or the child after birth.



The current universal definition of traffickingfisund in the Trafficking Protocol. The Protocol
in essence indicates that for trafficking to hageuwred, exploitation or an intention to exploit
must exist®. The Trafficking Protocol provides a similar defion of child*"' and therefore

also leaves open the meaning to be defined by gtatied™""

| note that there are uncertainties as to whetlegai inter-country adoption is considered
trafficking®™“". However, the very nature of illegal adoptionseigploitative of the child

because the protections afforded to it by legalpido systems are removed. From the
voiceless unborn child’s perspective, it is beit@cpd in danger. Its universal rights such as a

right of birth registration, knowledge and non-sapan from family are being violated.

Children certainly should not be prevented fromnatign in search of a better future, however,
the use of illegal means does not necessarilyit@elthe chances of a better life and increases

the susceptibility of the child to exploitation.

The Child Welfare League of America indicates tnatr the past 30 years, more than 250,000
children have been brought to America for adoptibat little is known of the children’s

backgrounds prior to their arrival and there isitéu research on the parents adopting tf&h.

Characterised as a trafficking issue, the expioggbossibilities to the unborn child and future
violation of human rights, are brought into theefground. After all, a child is not a handbag to
be ordered at random, picked up and discardedllat wi

The difficulty with trafficking, of both the pregnawoman and the unborn child is that it can
utilise gaps in the current laws. In relationhe Asia-Pacific, two areas need to be addressed: a

concerted regional effort and an emphasis on cosopybirth registration.
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Problemswith Current Laws

Without consistent and complementary legislatioplace (from ratifying nation states) efforts
to combat trafficking in persons is significantiydermined. One of the alarming dangers
where countries have inconsistent laws, especi@tyveen neighbouring countries, is that as
unborn children are not recognised as people,i¢kais may move an unborn child from a

country with strict laws to be exploited in a caynwith more relaxed laws.

In the South-East Asian region, the countries Hrat parties to the Trafficking Protocol are:
Thailand, Myanmar, Laos, and Cambodia, and witlession by Malaysia in February this year.
However, neighbouring countries such as China,rdiet, and Singapore are not signatofies.
With regard to the Hague Convention on Intercoudtdpption, China, India, Mongolia, the

Philippines, Thailand and Cambodia are signatorigéhough Cambodia is a signatory, due to
concerns about adoption fraud many countries hasaed alerts to cease adoptions from
Cambodia. This leaves neighbouring countries saiscMalaysia, Indonesia, Singapore, South

Korea, Vietnam and Laos, not covered by the Corioerit

In 2003, prior to Cambodia signing the Hague Cotiganon Intercountry Adoption, Australia
did not allow direct adoptions form Cambodia bugrthwere always loopholes: a number of
Australian couples were able to adopt due to livimgCambodia or third countries such as

Singapore which allowed direct adoptidhs

Indonesian human rights law recognises the chifdists from the time of conceptith, but
those unborn children who are moved to Malaysiaefetalthough physical harm to an unborn
child is criminalised") do not receive the benefit of laws recognisinigtair rights from the

time of conceptiofl'.

All of this is compounded by the fact it may beessier to move an unborn child than a born

child. Since the unborn child is generally notogrised as a person, movement is much harder
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to detect. Although the authorities may have thiitg to check birth certificates of a child,
such as powers held by police in Vietham, or tlevigron of a child’s identity card, such as the
Mykid in Malaysia, moving an unborn child is notsseptible to such detection.

When a country has not signed or ratified the Tekifig Protocol, it may not have laws against
trafficking, and in the event that it does, may adtiress all situations in which the unborn child
can be trafficked. The laws on trafficking mustlyead enough to cover the many different
ways people are being exploited whilst specificugioto address the process of traffickifig
For example, China does not have comprehensiviickiay laws, and although it may prohibit
some forms, such as commercial sexual exploitanonlving coercion or fraud, it does not
prohibit trafficking that relates to debt bond&fje The Singaporeachildren and Young
Persons Actriminalises the movement of children for a consitleri™" but allows a defence
in that “the transfer took place in contemplation of or puant to a bona fide marriage or
adoption and that at least one of the natural p&seof the child or the legal guardian was a
consenting party**. Bona fide adoption is not defined and Singapsreot a party to the
Hague Convention.

Post-Birth

After the child is born, there are internationadtmmments which attempt to ensure protection of
rights. However, there are various practical peoid with enforcing child protection laws,
including identifying trafficking at the stage wh#re child has been born and separated from its
birth mother.

One of the distinguishing aspects of this typerafficking is that it overlaps with the point of
birth which is crucial to various areas of childeenghts.
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In particular, | note the ability to tamper withrthi registration and any links with the child’'s
heritage and family. A child who is trafficked utero is potentially susceptible to a failure to
ensure birth registration and thus an unofficiat&nce, i.e. no official recognition.

Although there have been great improvements inAb@-Pacific the number of registered
children under 5 years of age is estimated to 8¢'.8Additionally, this figure varies between
countries — for example 99% in Thailand but onlg4ih Cambodih Generally, difficulties as

a stateless person, such as lack of rights tothaatl education are a very real possibility for an
unborn child being moved in utero. The Annotatediguo the Trafficking Protocol criticises

the Protocol for failing to provide guidance irusitions where a trafficking victim is stateléss

In 2006, although the Committee on the United Nei@onventions on the Rights of the Child
commended Malaysia on its efficient birth registiat system, including mobile birth
registration units, it still had concerns that therere risks that non-Malaysian children, such as

those born to undocumented migrant workers in Madayvere not being registeféd

Traffickers may forge the child’s identity documemind accord guardianship to the exploiter.
This may be facilitated by the mother’s lack of eredanding of birth or adoption documents
she has signed often because they are in a fol@nguage. This occurs in various adoption
situations and allows people to bypass legitimat®ptaon processes regardless of any

moratorium on inter-country adoption.

A restorative approach after the child is born doesaddress these practicalities and the only
logical step for prevention is to address the diawesactivities occurring at the pre-birth stage

but with a view to protecting the child’s rightsaanborn.
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5. CONCLUSION

In order to truly protect the child at birth thereist be recognition of the link with the unborn
child. 1 recommend that the unborn child shouldehaghts in limited circumstances, whether
through absolute rights as a legal person or bgnehbg the law on children to protect the
unborn. Protection of the unborn child from treiing and later, child selling, is in my view
not only tenable within the current jurisprudence iis in fact a logical extension of it, and this
is regardless of the unborn’s legal personhoodistaFor example, in the matterYvfinghanns

v Candoord’, the Victorian Supreme Court in Australia deteredinthat the rights of the

unborn, but intended to be born child, as a berejicof a trust, could be protected by an
interlocutory injunction becaus&he status quo should be preserved until birth gsd there

is a serious question to be decid&d”

In that matter, Gillard J commented:

“IN]Jo civilised legal system which is fair and justould permit the destruction or
interference with the rights of the unborn to acquan interest in property upon birth

and survival, prior to the child becoming a legargon to protect its own rights"

Could this reasoning be applied to protect universédren’s rights? In my view the answer is
“yes”. In particular, universal human rights sushbath registration and identity can commence
at birth much like property rights — and acts wthilee child is in utero can have consequences
on their ability to enforce their rights when themg born.

To focus on the unborn child, and to contemplageatbcribing of rights to them, enables the law
to intervene at the pre-birth stage to provide gotes of rights at birth. The mother is

restricted only to the extent necessary to prdtectights of the unborn child.
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| acknowledge that much work has been and stltleisig done to protect children in the Asia-
Pacific region with regards to trafficking and gkd adoption. Currently there are various
regional coordination projects such as the six-tguioordinated Mekong Ministerial Initiative
against Trafficking proce¥; and the International Labour Organization’s HurfTaafficking
Prevention in the Greater Mekong Sub-region. Moreadly, there is the Asian Regional
Initiative against Trafficking in Persons, Espelgiaomen and Children; and the Association

of Southeast Asian Nations’ Plan of Action to Prevend Combat Trafficking in women.

| commend the current work being done but seekgblight the problems associated with the
movement of the intended to be born child.

It is only through recognising the problem and\ad{i working to ensure an adequate legal
framework across the region that we can protectrtbst vulnerable — and give a voice to those
who cannot speak for themselves and must rely arhaomanity and commitment to human

dignity and the rights of all.

John H Pascoe
Chief Federal Magistrate

23 May 2009
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