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1. INTRODUCTION?

Family Law is, perhaps more than any other braridhve, an accurate barometer for
changes that take place in society. It is impdsgidbwork in Family Law, either as a
Judge or a practitioner, and remain ignorant ofewishifts that are taking place in

people’s lives.

In recent years, the Federal Magistrates Courtustralia has borne witness to real
changes that are underway within Australian society a result of increasing
applications from de facto couples, same sex csughel couples from multicultural

backgrounds.

My topic today, surrogacy, is another issue tha¢ ffamily Law Courts are
increasingly being asked to rule on. This reflextgrowing interest in and use of

surrogacy arrangements.

Surrogacy is unigue because it presents issuesdb#t not have been anticipated as
little as 30 years ago, such as the splitting ofdgjical, social and legal parentage,

and — in some cases — the nexus of commerce aadtpaod.

It is also an issue which has highlighted the igadeies of instruments which

regulate Family Law and protect the rights of claid In this paper, | will outline the

1) wish to acknowledge the contribution of my Legakociate Mr Andrew Small in preparing this
paper.
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current legislative framework governing surrogacsaagements in Australia, along
with some key cases that have been consideredebyaimily Law Courts. | will also

recommend some ways in which ambiguities and instsies in the current
system could be clarified to achieve the best auafor those involved in surrogacy

arrangements — particularly the child.

2. DEFINITIONS

The applicable laws in Australia refer to two typafssurrogacy: “altruistic” and

“commercial”. In an altruistic surrogacy arrangemehe surrogate mother receives
no compensation for carrying and delivering thdd;iwhereas commercial surrogacy
applies a “free market” philosophy to surrogacigwing the surrogate mother and/or

the facilitating organisation to make a net gain.

Different countries have taken very different agmttes to commercial surrogacy: in
Australia, it is illegal to make a commercial s@acy agreement, while other

countries, including India and the USA, are morepssive.

It is also necessary, from a legal perspectiveate the two different ways in which

surrogacy can be carried out: either “traditioriadly “gestationally”.

» Traditional surrogacy — where a woman carries &ldbr another person or a
couple, then relinquishes it after giving birth astbeen practiced around the
world for thousands of years. In Australia, forample, the customary
adoption practices of some communities in the Bor8trait have been

described as similar to Western-style surrodacy.

» Gestational Surrogacy is a far more recent phenomeshich has been made
possible by advances in Invitro-Fertilisation (IVRgchnology. This
technology enables a surrogate mother to act agestdtional” carrier of an
embryo that has been produced from the eggs othanatoman, and the

sperm of the intended father.

% Lowe & Barry and Anof2011] FamCA 625, 4
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3. CONTEMPORARY PREVALENCE

In recent years, the numbers of people enteringogacy arrangements — either
altruistic or commercial — has been on the rise.Alistralia it is estimated that 100
couples a year use a surrogate mother either dmaigstor abroad And the
numbers in other countries are even more dramdticAmerica, more than 1,000
gestational surrogacy events take place each yddle in India, it is estimated
around 1,500 pregnancy attempts are made annua¥§yOasurrogacy facilitie. To
attract the business of international customerstogacy clinics in countries as
diverse as America, India and Ukraine all havevaciveb presences. A recent

Google search for the phrase “Surrogacy Clinicdhdeturned over 30,000 results.

There are a number of reasons for this rise in pghevalence and visibility of
surrogacy services, including: a drop in the nundferhildren available for adoption
domestically; a tightening of inter-country adoptiprocedures; increasing infertility
in western countries coupled with a trend towardsirg children later in life; the
existence of a new, global surrogacy marketplacd;reew technologies, which have

made gestational surrogacy possible, affordablereliable.

4, LEGAL FRAMEWORK

The legality of surrogacy depends on the type ofogiacy, and where it occurs. In
Australia, altruistic surrogacy is legal, if certaiequirements are fulfilled, however
commercial surrogacy is illegal. The criminal péea attached to commercial
surrogacy were justified by a report from the StagdCouncil of Attorneys-General
in 2009, which stated that the practice “commodiftbe child” and “risks the

exploitation of poor families for the benefits dthr ones™ The framework in

3 Jenni Millbank, ‘The new surrogacy parentage lawaustralia: Cautious regulation or 25 brick
walls'?” (2011) 45Melbourne University Law Review

* Margaret CoheriA search for a surrogate leads to India’, Wall &t Journa(Washington), 9
October 2009.

®> Millbank, above n 2,

6 Standing Committee of Attorneys-General Joint WiagkGroup A Proposal for a National
Model to Harmonise Regulation of Surrogd2909), 4-5
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Australia does allow for altruistic surrogacy, lmnly if a number of age, health and

administrative criteria have been met.

From 2004 to the present, laws regulating surrogaae been introduced in each
state and territory in Australia except the Nornth@erritory’. This law reform has
come in response to seven public enquiries tha& pdace within three years, along
with a discussion paper produced by a federal-gfat®rnment working partyThe
new laws, which allow for the transfer of parentaffer a surrogacy arrangement, are
state-based, but prescribed by the Commonwéalthily Law Act Regulationt It is

in this way that surrogacy arrangements can beifgmky recognised under the
Family Law Act1975. There are, however, several ambiguitieshm ¢urrent
Australian framework — particularly with regard tioe definitions of ‘parent’ and

‘child’ — which | will address shortly.

Internationally, laws vary markedly. In some coig#, such as India and Ukraine,
and in some states of America, legally binding cargial surrogacy contracts may
be entered into. The costs of these commerciatnational agreements can range
from an average of $50,000 in India to $150,000tHa US* Meanwhile other

countries, including France and Iceland, prohibifaams of surrogacy arrangements,

whether altruistic or commercial.

S. CASE LAW

Due to the divergent approaches to surrogacy raégalaround the world, many

Australian couples are now travelling overseasuisye surrogacy.

7 For example, under tt&urrogacy Ac2010 (NSW), the birth mother must be at leastizblzave
received appropriate counselling, while the intehgarent or parents must be classified as infestile
having a ‘need’ for surrogacy. A written surrogaryangement entered into prior to the pregnancy
must also have been executed.

8 Parentage Act 2000ACT); Surrogacy Act 201ONSW); Surrogacy Act 201(Qld); Statutes
Amendment (Surrogacy) Act 20(8A); Assisted Reproductive Treatment Act 200i8) Surrogacy
Act 2008(WA),

o Millbank, above n 2, 2

10 Family Law Act Regulations984 (Cth), reqg.12CAA

1 Millbank, above n 2, 29
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This trend is reflected in a number of cases thatltome before the Family Court of

Australia in the past eight years.

The first of theseRe Mark? from 2004, involved a child born from a surrogacy
arrangement in California. The intended parentsame-sex couple from Victoria,
applied for parenting Orders under Part 7 ofRaeily Law Actl975. Justice Brown
granted these Orders, stating it was in the béstasts of the child that “Mr X and Mr
Y be responsible for [the child’s] long-term andyde day care, welfare and

development”.

Other recent cases in the Family Court of Austral@adet and Scribd Wilkie and
Mirkja'®, Collins and Tangtd?, Dennis and Pradchapth® and O’Connor and
Kasemsarh — concern children who were born in Ohio, India afdailand

respectively.

In the cases o€adet, Collins, O’'Connoand Dennis the birth mother was served
with notice of the Family Court proceedings andsmoried to parenting Orders being
made in favour of the intended parents (the Coag satisfied that the consent of the
birth mothers was informed). While Re Mark,the mother elected not to participate,
and inWilkie, the birth mother was unable to be located becausdéad given a false

address in Mumbai.

In all of these cases, the Court was asked to makenting orders in favour of the
intended parents and — in the absence of any admjeftom the surrogate mother —
agreed to do so. It should be noted, however, ghetntal responsibility orders in
Australia differ in many key respects from legakgdage. For example, parental
responsibility orders do not endure after the chilths 18, and they do not “impact on
any of the web of laws that automatically grantalitights to children, such as

12 Re Mark(2004) 31 Fam LR 162

13 cadet and Scribf2007] FamCA 1498

14 Wilkie & Anor and Mirkja[2010] FamCA 667
15 Collins and Tangtoj2010] FamCA 878

18 bennis and Pradchaph§011] FamCA 123
7 O’Connor and Kasemsar2010] FamCA 987
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inheritance and other compensation laws, as wetlghgs that flow from extended

family relationships.*®

There has not yet been a case in Australia in winetsurrogate mother contested the
parenting order — as happened in Bady Mcase in New Jersey, America, where the
surrogate mother, Mary Beth Whitehead, refusedite gp the baby girl after she
was born. In that case, the court ordered thén lmrother to relinquish the child,
because she was bound by conttacif this were to happen in Australia, the contract
would not be enforceable, and the presiding Judgeldvinstead need to apply the

“best interests” test, as outlined by Justice Brawtihe matter oRe Mark.

6. SUGGESTIONS AND SOLUTIONS

As Justice Benjamin of the Family Court of Aust@atioted in the judgment abwe

& Barry and Anor (2011), “Modern science and medical skill surromgdithe
creation of life are now well ahead of legal, sbeiad legislative policy.” In the last
three years, there has been a raft of law refortineastate level in Australia to address
this lag. These state-based reforms have takee jptatwo areas: the amendment of
laws which had previously restricted the use of INGf surrogacy, and the
introduction of state-based regimes for the trangié legal parentage to the

‘commissioning’ or ‘intended’ parents.

While the new state laws have gone some way to dwagimg surrogacy laws in
Australia, as was the affp there is still more that could be done. For examp
e With regard to commercial surrogacy, the penaltesge from $4,000 to
$110,000 and from 1 to 3 years jail, depending tiickvstate the offence is
committed in;
 And while all states prescribe criminal penalties €ommercial surrogacy
arrangements entered into within Australia, NewtBaales is the only state

to attach criminal penalties to commercial surrggammpleted overseas;

18 Millbank, above n 2, 11

¥re Baby M 537 A.2d 1227, 109 N.J. 396 (N.J. 02/03/1988)
2 Millbank, above n 2, 3

2L SCAG report, above n. 5, 2
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» Surrogacy-related payments that would be classdiedreasonable medical
expenses” in Queensland may, in South Australigract a fine or
imprisonment as the giving of valuable considergtio

» lItis legal to advertise for a donor egg in sonates, but illegal in others.

The current legal framework also leaves significamtbiguities with regard to the
definition of ‘parent’ and ‘child’. The divisionfaesponsibilities between state and
Commonwealth Courts in this regard is dealt withsbgtion 60HB of th&amily Law
Act 1975 which recognises transfer of parentage undee stadl territory surrogacy
regimes. This status is in turn reflected in vasiather federal Acts — such as the
Child Support (Assessment) At®89 and theAustralian Citizenship Ac2007 —
which both adopt the definition of ‘parent’ from68HB of the Family Law Act
However, as the academic Jenni Millbank has notd#tere remains no central
definition of ‘parent’ and ‘child’ in federal lawnal each Act is open to a purposive
interpretation based upon its own termfs.”

Furthermore, the state-based regimes for trangfpai@ntage cannot be accessed if
the child is born overseas through a commerciabgacy arrangement. The result of
this is that many Australian couples have been‘&fanded” overseas after having a
child through a surrogate mother, as they are enabbpply for citizenship for the
child under the Australia@itizenship Actdue to the ambiguities about the definition
of ‘parent and child’. The intended parents infsacsituation would therefore be in
breach of thedague Convention on Inter-Country Adoptibthey attempted to bring

the child back into Australia.

In the recent Family Court matter bfilkie and Anor & Mirkj&*, Cronin J considered

a case involving international commercial surrogacg noted:

“The Law is, to say the least, complex in parentiages but made more so by a case

such as this where there is no clear boundary dkealefinition of a parent.”

22 pnita Stumcke, ‘The criminal act of commercialmgacy in Australia: A call for review’ (2011) 18
JLM 601Journal of Law and Mediciné11

23 Millbank, above n 2, 22.
24 Wilkie and Anor & Mirkja[2010] FamCA667, 8

CFM Pascoe, 10 October 2011 7



A potential way to correct these ambiguities woblel to deal with the issue of
surrogacy on a national, consistent basis. HowtherCommonwealth Government
lacks the constitutional power to enact effectiagional legislation in this regard, so
it would be necessary for the States to refer #nessary legislative powers to the
Commonwealth?® Absent this occurring, the best result would b&tates and
Territories continue to move towards a uniform poasiin relation to the legality of

surrogacy arrangements, and the definition of ‘puand ‘child’.

On an international level, it would be an improvemi the rights of children born

through surrogacy arrangements could be specifigatitected. Thé&onvention on

the Rights of the Childvhich has been signed by 140 natithsfers at Article 8 to

the right of the child to “preserve his or her itign including nationality, name and
family relations” but does not contain specificemace to children born through
surrogate arrangements. This is perhaps refleaivéhe fact that international
commercial surrogacy was an emerging phenomenom whe convention was
drafted in 1989.

7. CONCLUSION

In recent decades, the practice of surrogacy hdsrgone rapid change, underpinned
by advances in technology and the globalisatioitsgéractice.

It is important to remember, when looking at suamgfrom a legal point of view,
that each surrogacy arrangement involves real peuoth real emotions. Most
important of all is the child, who must be assucédheir safety, citizenship and
identity. It is also crucial, in the case of comom@ surrogacy, that the surrogate
mother not be commodified, and that the signifidaomd formed between the child

and the surrogate mother be recognised.

%5 Lowe & Barry and Anof2011] FamCA 625, 20

26 Convention on the Rights of the Chiighened for signature 20 November 1989, (entettedance
2 September 1990)
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Given this speech is limited in time, | have onhefly touched on the human rights
issues, which are considerable. There are gapgaemational treaties: for example,
as | have mentioned, there is no mention of suopgathelnternational Convention
on the Rights of the Child.

Clearly, surrogacy raises both national and intéwnal issues. In this multi-national
group, it is therefore appropriate that | closedupting Professor Diane Geraghty
from the School of Law at Loyola University, Chicag

“Each jurisdiction must decide for itself whethamrmogacy is consistent with
the country’s legal, ethical, cultural and socigditions... it is important for
all nations to address squarely this important esswhich carries with it so

much potential for joy and heartach&’”

27 Prof, Diane GeraghtyMemorandum of Law: Surrogagylanuary 19, 2011.
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