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Collaborative and Creative approaches to family digute resolution:
Perspectives from the Bench.

l. Introduction.

First may | acknowledge the traditional ownerslté¢ tand we meet on and pay my

respects to their elders, both past and present.

It is my pleasure to be here today to take pathis workshop organised by Family
Relationships Services Australia on the topic ohn@vative approaches to

collaboration between Legal and Relationship Sesiic

I have been invited today to offer some ‘perspedtifrom the bench’ on collaborative
and creative approaches to family dispute resaiutionote at the outset that because
many of these collaborative approaches take pladside the Court system —
particularly within and involving Family RelationghCentres — my comments will be

only general in nature.

| can, however, wholeheartedly appreciate the insmeralue in connecting people
with all the services that can assist them in nagog family law disputes. Research

has shown that people going through divorce orrs¢ipa rate it as one of the most



distressing life events, and people going through a separation are upup times

more likely to attempt suicide.

For this reason, it is vitally important that allaslable options for dispute resolution
be supported, provided there is scaffolding betore after the process. With more
options, and greater collaboration between ageraridshe profession, parties have a
greater chance of successfully resolving mattetioui recourse to litigation, and

arriving at an outcome that is in the best interestheir children.

Today, | will outline some of the encouraging iaiives regarding collaborative and
creative dispute resolution which have emanatednfrGovernment and the
profession. | will also provide a case study oé thederal Magistrates Court’s
Dandenong Project — which has put many principlesaiaborative practice into

action, to great success.

II. Keeping litigants out of Court — Government andLegal Profession Initiatives

Family Relationship Centre legal assistance parshgys program

| will start by mentioning the Family Relationshijentre legal assistance partnership
program, which | believe will be the subject of rutiscussion today. Since it was
launched by the Attorney-General in December 2008ave been optimistic about

this program, and in this regard | read with insérthe evaluation of the program

! Christopher Tennant and Gavin Andrews ‘A scalm@asure the stress of life events’ (1976)
Australian and New Zealand Journal of Psychiditéf1) 27-32
2 Australian Bureau of Statistiddental Health in Australia: A snapshot 2005-20(®009)



which was published by the Australian InstituteFaimily Studies in March of this

year.

| was pleased to see the Institute found that memsagnd staff thought that the

program had been largely successful in achievisgbjectives, namely:

* Improving the focus on the best interests of chigr
* Improving power imbalances between parents in niedizand

» Assisting clients to engage in less adversarigdudesresolution processes.

It was reassuring to read that the majority ofrtBereported positive experiences with
the program, and that these positive responses mgrered, for the most part, by
managers and staff. | note that other benefitedisvere that the program “reduced
the use of an adversarial approach [to] preventarsafrom inappropriately reaching
Court” and that it “contributed to improving crogssfessional collaboration and
understanding”. This latter benefit is very impmt, as it is often the case that a
targeted combination of legal and social scienseures can produce the best result

for family law litigants and their children.

| am told that Lawrie Maloney from AIFS will be maly a presentation to the
workshop later this morning, and | look forward hearing his insights into the

partnership program.

% Maloney et al, ‘Evaluation of the Family relatitifs centre legal assistance program’, Australian
Institute of Family Studies (March 2011), 83



Collaborative Practice

Another promising development is the trend towaftdsllaborative practice” in

resolving family law disputes. This practice — @hiwas first used in Australia in
2005, after significant success in America, Canada the UK — received a
significant boost in March this year, with the labrof the Law Council of Australia’s

Collaborative Practice Guidelines for Lawyéts In these guidelines, collaborative
practice is defined as “a process in which clienish the support of a collaborative
practitioner, identify interests and issues, themetbp options, consider alternatives
and make decisions about future actions and outsbmé some respects this is
similar to traditional negotiation; however a keistohguishing feature is that the
clients and their lawyers co-sign a contract whatates that the lawyers cannot

represent the clients if negotiation fails andredter proceeds to court.

In launching the Collaborative Practice guidelinemy Council of Australia president
Alexander Ward said that in Canada and the UnitetkeS, the practice has had an
extraordinary success rate in resolving disputéth {settlement rates of over 95 per

cent”.

As someone who hears cases within the Family Lavgdiction of the Federal
Magistrates Court, | fully support initiatives sua$ collaborative practice, and | hope
that the overseas success is replicated in Austrddly actively involving parties in
the settlement process, and ensuring that all teffare made to resolve disputes

before they reach Court, chances of a workableoougcare maximised.

* Law Council of Australia, ‘Australian Collabora¢i\Practice Guidelines for Lawyers’, (March 2011)



For this reason, | commend the Law Council of Aalsdr along with the practitioners

who have been involved in the spread of Collabeed@ractice throughout Australia.

[ll. Keeping litigants out of Court — FMC Initiativ es.

The Dandenong Project

The Federal Magistrates Court has also been tugpliiew approaches to dispute
resolution through its Dandenong Project. Thiggmtowas launched in May 2010,
and involves the Federal Magistrates Court, thetovi@n Family Law Pathways

Network and five service provider organisations.

The stated vision for the Dandenong Project wasdé&bver justice in a way that

better meets the needs of litigants in the Dandgmegion”.

To achieve this vision, the Dandenong Project ifiedt six key objectives. These
were, in no particular order:
1) To increase opportunities for litigants to resoblisputes using settlement
strategies rather than judicial determination;
2) To ensure each court event is constructive andradgathe matter towards
resolution;
3) To reduce the financial and time burden of litigaton litigants;
4) To ensure self-represented litigations are ableeftectively participate in

proceedings;



5) To shift the emphasis of legal aid funding awaynrfrtrials toward resolution
events; and
6) To enhance the Federal Magistrates Court’'s focuthemeeds of individual

litigants.

To meet these objectives, a range of initiativesewiemplemented as part of the

Dandenong Project.

One of the first steps taken was the allocatioradditional judicial resources to
Dandenong, with the result being that what wasiptesly a circuit location now has

the equivalent of two full-time Federal Magistrates

Another practical step that has been taken to thegproject’s objectives is the use of
a ‘triage’ process. This involves each matter gpeiasessed by the presiding Federal
Magistrate on the first Court date. The FM deteesithe central issues in dispute,
then either lists the matter for further hearingdoects the parties to an appropriate
dispute resolution service. This triage proceswides an additional step by which
parents are encouraged to negotiate out of Couthm of the statutory family dispute

resolution requirements.

To assist in linking parties with dispute resolatiservices, the Dandenong Project
has instituted a “kiosk” on duty days, which isckted with brochures and staffed by
a representative from the Dandenong Pathways Nktwdaving this facility on-site
has been of great benefit, as it enables partiebotuk an appointment with a

community organisation right after the duty Fedéfabistrate directs them to do so.



Another important feature of the Dandenong Projemte been regular meetings
between members of the Court, representatives frtegal Aid, community-based
organisations and members of the legal professiéih.these meetings, important
issues are discussed, such as the most effectevefusegal Aid funds, and the best
strategies for ensuring self-represented litigames able to effectively participate in

proceedings.

At the launch of the Dandenong Project in July 20%8id that the Project had been
“embraced by the legal profession”. | am glad a9 this reception has germinated
into a productive and positive relationship. Al felaluation of the project is
currently underway, however the initial results pleasing. For example, the rate of
judicially determined cases in Dandenong is 24geet, which is the lowest figure of
any registry in Australid. Dandenong also has the highest percentage of case
finalised within six months of any Federal MagigtsaCourt registry, and the lowest
percentage taking over 12 months to finalise. Furttore, Dandenong — along with
Melbourne — has the lowest number of Court eveatscpse, that being 3.5. While,
as | said, the evaluation is in its early stageséhfigures seem to suggest that disputes
are being resolved expeditiously as a result otilage process linking litigants with

appropriate Community-based organisations and yabahsultants.

Another encouraging outcome that has emerged fimousf groups and interviews
thus far is that Federal Magistrates, staff, Imitgaand lawyers are demonstrating a

heightened awareness of the specific services gedviby Community-based

® Due to the research being incomplete, it not jesircas to where (or how) the cases are beingdettl
are being settled, however the initial figures\agy encouraging



organisations. This is very encouraging, as itmsdaat there is a greater chance of

litigants’ needs being matched with an suitableiser

While the Dandenong Registry is in some ways uniqur terms of its size, and the
types of matters it hears — it is hoped that oree @valuation is complete, the
successful aspects of the project will be replidate other registries. Already, a
referrals officer has been engaged for the Sydagistry of the Court, and |1 am told
that Judicial Officers and Associates have found fierson to be a great benefit in

linking litigants with community organisations adigpute resolution services.

IV. Conclusion

The phrase “access to justice” has become a fanmilantra in legal circles over the
past two decades. While it is pleasing that jeshias been recognised as a goal, and
not just a principle, it is important to remembehat “access to justice” actually

means.

A useful definition of “access to justice”, coinbg the World Bank and modelled on

a definition used by the United Nations Developnferject, is as follows:

“Access to Justice... is access by people, in pddiduom poor and disadvantaged
groups, to fair, effective and accountable mechasidor the protection of rights,
control of abuse of power and resolution of comdlic This includes the ability of

people to seek and obtain a remedy through formdliaformal justice systems, and



the ability to seek and exercise influence on laaking and law-implementing

process and institutions>”

Anyone harbouring doubts over whether creative @ilhborative dispute resolution
promotes “access to justice” would be reassuretthéynclusion of the wordgdrmal

and informal justice system#i that definition.

That being said, no single solution will achieve tiesult of minimising Court-based
litigation. For this reason, it is encouraging tltadvernment, the Courts, Family
Relationship Centres, community organisation amll@ssistance centres have all
been actively promoting initiatives aimed at kegppeople out of Court in Family

Law disputes.

As head of one of the largest and busiest Courtthén country, | am strongly
committed to ensuring “access to justice” in itsl@gt definition and to working with
other organisations to ensure that access to gusticindeed a reality for all

Australians.

| look forward to hearing and engaging with soméeot ‘perspectives’ for the

remainder of this session.

® A Framework for Strengthening Access to Justidadonesiaavailable from www
http://siteresources.worldbank.org/INTJUSFORPOOR#Reces/A2JFrameworkEnglish.pdf, accessed
on 14 October 2011.



