
IN
d

ig
eN

o
u

s 
La

w
 B

u
ll

et
iN

 S
e

p
te

m
b

e
r 

/ 
O

ct
o

b
e

r 
2

0
1

1
, 

IL
B

 V
o

lu
m

e
 7

, 
Is

su
e

 2
6

15

epidemic iNcarceratioN aNd Justice reiNvestmeNt

IT’S TIME fOR ChangE 

by Wendy-Rea Young and Tammy Solonec

Australia has epidemic and internationally alarming levels 
of incarceration of Indigenous peoples. The disturbing 
statistics outlined in this article show that the problem 
has not been adequately addressed by state and territory 
governments, who seem intent on a ‘tough on crime’ 
approach to justice, which disproportionately impacts 
Indigenous peoples.1 Given that 15 April 2011 marked 
20 years since the Report of the Royal Commission into 
Aboriginal Deaths in Custody (‘RCIADIC’),2 the time is 
right for a new approach. 

One solution that is gaining traction is ‘ Justice 
Reinvestment’, which seeks to divert funds from prison 
construction and operation into relevant initiatives aimed 
at reducing recidivism by diverting people (particularly 
youth) from crime, offering proven rehabilitation 
programs in communities where there is either a high 
incidence of offending or where high numbers of 
offenders come from.3 

Justice Reinvestment emerged in the United States of 
America (US) and has enjoyed success in various states 
including Texas, Kansas and Oregon.4 For example, 
after implementing Justice Reinvestment initiatives, 
Oregon reduced its juvenile detention rate by 72 per 
cent, improved community conditions in lower socio-
economic neighbourhoods and saved millions of dollars 
on prison costs.5

The economic rationale behind Justice Reinvestment 
is that diversionary and rehabilitative initiatives cost 
significantly less than prison construction and operation. 
The proof of this is in the pudding. Between 2008 and 
2009, Texas saved $210.5 million (US) by reducing 
incarceration.6

the problem: epidemic iNcarceratioN 

According to 2008 statistics compiled by the Australian 
Institute of Criminology, Indigenous people in Australia 
are 14 times more likely to be incarcerated than non-
Indigenous people, and represent 26 per cent of the 
total prison population, despite representing less than 
three per cent of the national population.7 This state 

of affairs is even worse for Indigenous juveniles,8 who 
are 28 times more likely to be detained than their non-
Indigenous counterparts.9 Between 2007 and 2008, 
Indigenous youth accounted for approximately 40 per 
cent of juveniles in detention,10 and were 14 times more 
likely to be under a community-based supervision order,11 
despite representing only five per cent of the total juvenile 
population.12 This problem is starkly evident by the 
recently released report ‘Doing Time – Time for Doing’13 
which describes the epidemic nature of Indigenous 
youth’s interaction with the justice system of Australia as 
a ‘national crisis’.14

Alarmingly, the rates of incarceration of Indigenous people 
increased in every Australian jurisdiction between 2001 
and 2008. In the Northern Territory, the figure rose by 63 
per cent, in South Australia by 57 per cent, in Tasmania by 
53 per cent, in New South Wales by 48 per cent, in Victoria 
by 45 per cent, in Western Australia by 32 per cent, and in 
Queensland by 16 per cent.15

Western Australia (‘WA’) arguably has the highest rate of 
Indigenous incarceration in Australia in comparison to 
the proportion of Indigenous people within the state and 
so deserves special mention. As at 16 June 2011, 38.2 per 
cent of the WA adult prison population and 66.1 per cent 
of juveniles in custody were Indigenous.16 As noted by 
WA Chief Justice Wayne Martin in May 2010, although 
the US incarcerates more people than any other nation, 
the disproportionate rate at which Indigenous people are 
incarcerated in WA is significantly higher than that which 
applies to the rate of African Americans incarcerated in 
the US.17 

The statistics relating to recidivism are just as concerning. 
Approximately 40 per cent of adult male non-Indigenous 
prisoners released between 1998 and 30 June 2008, 
returned to prison by May 2009. The figure is worse for 
adult male Indigenous prisoners, with approximately 
70 per cent returning to prison.18 It is clear that whilst 
incarceration may help some people in the community 
feel safer, it generally fails to deter Indigenous ex-prisoners 
from re-offending.19 
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uNderlyiNg causes 

Current factors that contribute to the high incarceration 
of Indigenous people include over-policing, punitive 
police practices, mandatory sentencing, absence of 
crisis accommodation, limited access to legal advice and 
interpreters, discriminatory bail and parole processes,20 a 
lack of community-based sentencing options, difficulties 
in obtaining driver’s licences (especially in remote 
locations), and inadequate rehabilitation programs in 
prisons and detention centres.21 

Historic disadvantage further contributes to the epidemic. 
Indigenous peoples have been disproportionately and 
detrimentally affected by government policies since 
colonisation through many acts and omissions including 
dispossession of land, denial of civil and political rights 
including citizenship, economic and social marginalisation, 
limited access to services and protection, segregation and 
assimilation policies.22 These underlying causes were well 
considered 20 years ago in the RCIADIC report.23

For Indigenous people, the adverse consequences of 
incarceration are numerous, particularly because it so 
often removes them from their families, cultures and 
communities. It destroys positive social networks and 
bonds, including with respect to employment, education 
and housing, and replaces those networks with peer 
associates who themselves have a history of offending 
and who are often experiencing drug, alcohol and mental 
health problems.24 

fiNaNcial cost 

On average it costs $207 per day to incarcerate a person in 
Australia.25 This corresponds to a burden of 165 dollars 
per year for every Australian adult to support the current 
prisoner population.26 Despite this, more spending on 
prisons is planned. For example, the Northern Territory 
Government plans to build a prison that will house 1,000 
new prisoners at a construction cost of $320 million. 
This is the biggest ever infrastructure investment in the 
Northern Territory.27 Similarly, the WA Government is 
building a prison in the West Kimberley near Derby at 
a cost of $150 million28 and has currently allocated $232 
million dollars in funding to build a new prison in the 
Eastern Goldfields.29 

a possible solutioN: Justice reiNvestmeNt

As the statistics in this article show, the rates of 
incarceration of Indigenous people in Australia today 
(particularly young Indigenous people) are, indeed, truly 
horrific. Broadly speaking, the over-representation of 
Indigenous people in the prison population suggests that 

the relationship between the Australian state and the 
First Peoples remains profoundly dysfunctional. It also 
suggests that custodial sentences do not have the same 
deterrent effect as they might have in non-Indigenous 
communities, and that Indigenous offenders are less likely 
to be ‘shamed’ by contact with the mainstream criminal 
justice system.30 The social circumstances of Indigenous 
offenders are so dire that the capacity to understand and 
respond, as expected, to the deterrent component of a 
sentence of imprisonment is severely compromised. In this 
context, Justice Reinvestment has enormous significance 
as a practical, evidence-based approach to halting and 
reversing these trends.

Justice Reinvestment presents an opportunity to prevent 
offending, rehabilitate offenders and improve community 
safety. Key to the concept is the prevention and diversion 
of offending rather than incarceration. It is about building 
and nurturing communities, rather than building prisons.31 

Justice Reinvestment diverts a portion of the funds spent 
on imprisonment to local communities where there is 
a high concentration of offenders or offending.32 The 
money is invested in community programs, services and 
activities that are aimed at addressing the underlying 
causes of crime in those communities by engaging the 
community to be part of the solution. 

In 2009 the then Aboriginal and Torres Strait Islander 
Social Justice Commissioner, Tom Calma, released his 
Social Justice Report,33 recommending that Australia adopt 
Justice Reinvestment as a policy approach for addressing 
issues of criminal justice in Indigenous communities. 
He wrote:

Justice reinvestment has as much in common with economics 

as social policy. Is imprisonment good value for money? The 

simple answer is: No, it is not. We are spending increasing 

amounts on imprisonment while at the same time, prisoners 

are not being rehabilitated. It is about time we got smart with 

our money and reinvested in community-wide early intervention 

and support our Indigenous communities, rather than throwing 

it away on imprisonment... Justice reinvestment still retains 

prison as a measure for dangerous and serious offenders but 

actively shifts the culture away from imprisonment and starts 

providing community wide services that prevent offending.34

Since Tom Calma’s Report, Justice Reinvestment has been 
receiving growing academic, political and community 
support.35 For example, recommendation two in the Third 
Report from the Senate Select Committee on Regional 
and Remote Indigenous Communities in November 
2009 called for ‘the Australian Social Inclusion Board, 
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supported by the Social Inclusion Unit, to add justice 
reinvestment as a key strategy in the social inclusion 
agenda’.36 The Senate Legal and Constitutional Affairs 
Committee's 2009 Access to Justice Report recommended 
that ‘federal, state and territory governments recognise the 
potential benefits of justice reinvestment, and develop and 
fund a justice reinvestment pilot program for the criminal 
justice system.’37 Justice Reinvestment was recommended 
in the ‘Making Our Prisons Work’ inquiry into the 
efficiency and effectiveness of prisoner education, training 
and employment strategies,38 Justice Reinvestment was 
also a recommendation of the House of Representatives 
Standing Committee on Aboriginal and Torres Strait 
Islander Affairs recently released report, ‘Doing Time - 
Time for Doing, Indigenous youth in the criminal justice 
system’,39 as part of Australian’s for Reconciliation and 
Native Title (ANTaR’s) recently released campaign aimed 
at reducing Indigenous incarceration,40 and continues to 
be a platform supported by the Deaths in Custody Watch 
Committee of WA.41

The concept is also being noticed in the United Kingdom 
where the new Government has committed to ‘introduce 
a ‘rehabilitation revolution’ that will pay independent 
providers to reduce re-offending, paid for by the savings 
this new approach will generate within the criminal justice 
system’.42 Its Justice Green Paper flagged the need for 
initial reinvestment grants, with anticipated corrections 
savings over time.43 The Commission on English Prisons 
Today landmark report ‘Do Better Do Less’ advocates for 
collaborative approaches, penal moderation and localism 
to build a more effective justice system, and argues for 
Justice Reinvestment as a fiscally and socially sound 
response to spiralling crime statistics.44

the model aNd its applicatioN to australia

The model for Justice Reinvestment follows a four-
step process which involves (1) identifying high risk 
communities; (2) developing options to generate 
savings; (3) reinvesting in high risk communities; and 
(4) measuring and evaluating the results, as outlined in 
greater detail below.45

1 ideNtify commuNities

The first step involves a geographic analysis of the 
prison and juvenile detainee populations to identify 
which communities contribute most offenders to the 
prison and juvenile detention populations, where the 
offending is committed and the underlying causes of 
the offending.46 The identified communities are termed 
‘high stakes communities’. The Australian Human 
Rights Commission has identified a number of high 

stakes Indigenous communities,47 however more detailed 
analysis and mapping with cooperation of state and 
territory governments is required. We recommend that 
this step be undertaken by independent third parties 
capable of providing non-partisan expertise in cooperation 
with state and territory governments and particular 
departments who are responsible for prisons, detention 
centres and financial costings associated with the prison 
industry. 

2 geNerate saviNgs

The second step involves the development of options to 
generate savings, including government and community 
initiatives. Often the savings may be generated simply 
by not building more new prisons. However, in the US 
they have also looked to other areas relevant to the risks 
identified in the relevant communities. For example, an 
initiative aimed at addressing alcohol-related crime in 
Kansas was funded by a liquor tax.48 Changes in how 
technical matters like parole violations or bail matters are 
dealt with and providing community-based alternatives 
to non-violent offences are other options.49 Savings can 
also be generated by improving efficiency in a number 
of key areas including priorities in corrective services 
budgets, legal and policy changes to avoid incarceration 
for minor offences and reducing recidivism by improving 
throughcare and re-entry services. We recommend that 
this step be conducted independently with cooperation 
of Treasury specialists and then provided to State 
and Territory Expenditure Evaluation and Review 
Committees for consideration before finally providing 
advice to Cabinet. 

3 reiNvest iN ideNtified commuNities

The third crucial step involves investing in initiatives 
in high risk communities which address the underlying 
reasons people from those areas are incarcerated. For 
example, an initiative established in Kansas addressed 
substance abuse related crime by diverting a portion of the 
city’s liquor tax revenue to support substance treatment 
programs in targeted suburbs. The initiative provided for 
the creation of a local job placement agency, a support 
program for children of incarcerated parents, expanded 
the healthy babies program and employed young people 
from target areas to carry out landscaping work to 
revitalise their own suburbs.50 We recommend this step 
be undertaken by an Inter-Agency Steering Committee 
comprised of representatives of relevant Government 
departments, non-Government organisations (including 
Aboriginal and Torres Strait Islander Legal Services), 
academics and most importantly, members of the relevant 
community. Throughout this step, as well as developing 
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new programs, it will also be essential to build on current 
initiatives that are enjoying success. 

4 measure aNd evaluate 

The final step is to measure and evaluate the impact of 
the programs on the chosen communities. For example, 
the US Council of State Governments Justice Centre 
commissioned several studies and tasked the Joint 
Corrections Oversight Committee with reviewing these 
reports and presenting each before the legislature.51 
We recommend that any evaluation be conducted by 
an impartial third party in consultation with affected 
communities. 

Rather than Justice Reinvestment being a ‘once off ’ 
project, the four steps should keep repeating so that 
high stakes communities are continually identified, 
improved, measured and evaluated. We argue that Justice 
Reinvestment can and should be transposed into Australia; 
however, it requires a whole of Government approach, at 
state and Commonwealth levels, including at the Council 
of Australian Governments. We also emphasise the need 
to ensure that the approach adopted in Australia is suited 
to the specific needs of Indigenous communities and done 
in partnership with those communities. 

programs that worK

We recommend that a database of successful diversionary 
and rehabilitative programs be developed which can 
be considered for high risk communities once they are 
identified as high risk. For example, we recommend that 
programs which are having success in Western Australia 
and which incorporate cultural diversionary methods, 
such as the Kimberley Aboriginal Law and Culture 
Centre’s Yiriman Bail Intervention Pre-Sentence Project 
in Fitzroy Crossing52 and the Halo Leadership Program53 
in Perth, be considered.  

Kimberley aborigiNal law aNd culture 

ceNtre: yirimaN program

The Kimberley Aboriginal and Torres Strait Islander Law 
and Cultural Centre (‘KALACC’) has previously received 
funding to run a one-off bail intervention program in 
respect of approximately ten young Indigenous males 
who were before the Fitzroy Crossing Children's Court. 
They were charged with a spate of group burglary offences 
allegedly committed around the Fitzroy Crossing town 
site over Christmas 2008. The boys were released to bail 
with a condition that they comply with the directions of 
KALACC. KALACC then placed the boys in groups for a 
number of weeks on Aboriginal and Torres Strait Islander 

run cattle stations in the vicinity of Fitzroy Crossing to live, 
work and learn about station life and Aboriginal and Torres 
Strait Islander culture. The results were outstanding. 
Most of the boys enthusiastically participated in the 
program, showed real improvement in their behaviour 
and attitude and have subsequently either re-engaged in 
school or accepted transition into the workforce, without 
re-offending. The success of the Yirriman Program shows 
that investment in early intervention and rehabilitation 
programs has a greater potential to decrease offending 
than does adversarial law enforcement. KALACC reports 
that in the ten years of its operation the Yiriman Program, 
a broader program that works with Indigenous at risk 
youth, has assisted over 3,500 Indigenous youth and their 
families to become more engaged in their communities, 
their own health and vocational opportunities.54 KALACC 
is currently seeking ongoing funding to continue its 
work through the ‘Kimberley At-Risk Indigenous Youth 
Pathways Program’. Despite widespread support from the 
community, funding remains an ongoing issue.

NooNgar youth diversioN: NowaNup farm

An independent program has been created in the South 
West region of WA to assist in diverting Noongar youth 
from the criminal justice system. In 2009, a local Magistrate 
placed a small group of Indigenous boys (who were repeat 
property offenders) with the program for six weeks as a 
bail condition. The program is run by a respected Noongar 
leader to teach Aboriginal and Torres Strait Islander youth 
how to learn more about cultural values and move forward 
by reconnecting with place and the family structure. The 
program receives no funding support and currently relies 
on the voluntary commitment of funds from parents and 
donations from the community. 

After the six week period, the boys were sentenced at the 
farm as part of a community ceremony to celebrate their 
healing journey. The Magistrate considered the program 
successful in that it generated mutual trust and respect 
between the judiciary and the community.

Sadly, the boys’ gains were short-lived as they returned 
to the strains of an unchanged social environment, 
strains made all the more painful after their positive 
experiences. The unfortunate lesson learned here is the 
critical importance of complementing individual diversion 
programs with community-based support programs to 
foster positive change in the family and community. This 
underscores the Justice Reinvestment principle of the 
importance of directing resources to re-invigorate the 
community rather than an exclusive focus extensively on 
individual offender management.
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halo youth leadership program55

Halo is a non-profit incorporated career and personal 
leadership development agency advancing hopes, 
aspirations and leadership opportunities for young 
people. Using a unique peer mentoring model, the 
agency listens to the needs of Indigenous youth and their 
families, and provides advocacy, programs and networking 
opportunities that enable individuals to discover who they 
are, design their own futures and make a difference in 
their communities. Halo is supported by the President and 
Magistrates of the Children’s Court of WA and Indigenous 
organisations for its approach to working with Indigenous 
youth in contact with the justice system.  

coNclusioN

The incarceration of Indigenous peoples in Australia is at 
epidemic rates and is continuing to rise. Given that 2011 
marks 20 years since RCIADIC, now is the time to consider 
alternatives to incarceration. Justice Reinvestment presents 
a model to reduce incarceration that is gaining political, 
academic and community support. We recommend that 
state and territory governments immediately commit to 
investigating stage one, so that high risk communities can 
be identified and then develop Justice Reinvestment pilots 
in several high risk communities building on existing 
programs and creating new ones where necessary, always in 
consultation and partnership with affected communities. 

Wendy-Rea Young is a Human Rights and Civil Law Solicitor 
with the Aboriginal Legal Service of Western Australia Inc. Tammy 
Solonec is a Director of the National Congress of Australia’s 
First Peoples and the former Managing Solicitor of the Law and 
Advocacy Unit with the Aboriginal Legal Service of Western 
Australia Inc.
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justice system, state officials are for all practical purposes 
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