A BROADER PERSPECTIVE OF AUSTRALIA'S “RIGHT TO NEGOTIATE'

by Kate Madden

INTRODUCTION

Indigenous participation in government proposals affecting
Indigenous rights is provided through Australia’s right to
negotiate’ procedure. To foster a deeper understanding of
negotiation approaches and requirements, it is useful to consider
how participation rights are carried out in another context also
involving government proposals affecting land-related rights
claimed or held by Indigenous people. In this article, Australia’s
system shall be explained and considered in view of Canada’s
‘duty to consult’

AUSTRALIA'S “RIGHT TO NEGOTIATE'

The Commonwealth's Native Title Act 1993 ('NTA') provides
registered native title claimants or determined native title holders
procedural rights through the ‘right to negotiate’ which applies
to certain dealings that affect native title. The right to negotiate
applies where a future act,” such as the grant of a mining tenement,
is proposed to be carried out on an area subject to that native title
claim or determination.? In some cases, more than one native title

claim might overlap the proposed tenement.

Indigenous participation in negotiations is provided through the
NTA's s 31(1)(b) requirement that negotiation parties—the state
government, any grantee party (for example, a mining company)
and any native title party for the relevant area®—negotiate in
good faith. Such negotiations are with a view to obtaining the
agreement of each of the native title parties to the grant of the

tenement, with or without conditions.*

If parties are unable to reach agreement and six months have
passed since the state government gave notice of the future
act® any party can apply for an arbitral determination seeking a
decision about whether the tenement can be granted. If any party
alleges that either or both the state government or grantee party
did not negotiate in good faith, the alleging party needs to satisfy
the National Native Title Tribunal (‘the Tribunal’) to that effect, and
if good faith has not been fulfilled, the Tribunal cannot make the
determination.®

If good faith is satisfied, the Tribunal decides whether the future
act can be done based on a set of criteria.” Although one of
the determination types allows grant subject to conditions? a
significant parameter is that s 38(2) of the NTA prohibits a condition
which would entitle the native title party to any profits, income
derived or things produced flowing from the tenement grant.?
Conversely, if parties are still negotiating with each other, the
benefits under an agreement are not limited in this way and can
include profits, income, etc.®

‘Negotiate in good faith’is not defined in the NTA and what the
Tribunal finds constitutes‘good faith'varies with the circumstances,
dependent on the assessment of the evidence presented.
Broadly speaking, the Tribunal looks for a genuine attempt to
reach agreement, looking at the quality of conduct in all the
circumstances rather than looking at a factor in isolation."" There
are certain Tribunal decisions which receive regular endorsement?
and the Njamal indicia,"® a non-exhaustive list of guiding factors, are
usually taken into account as part of the discretionary assessment.

CANADA'S “DUTY TO CONSULT’

In Canada, Indigenous participation in government proposals
affecting land subject to Indigenous rights is addressed through
their duty to consult,a common law duty clearly enunciated in the
prominent case of Haida."

The Haida decision set out the scope and requirements of the
duty to consult, building upon earlier case law involving the duty
to consult and Aboriginal title.”® The Supreme Court of Canada
prescribed that the Crown owes Aboriginal people a legal duty
to consult and, where necessary, accommodate’® in connection
with decisions affecting Aboriginal rights and title.!”” That duty is
triggered when the Crown has 'knowledge, real or constructive,
of the potential existence of the Aboriginal right or title and
contemplates conduct that might adversely affect it''® In Haida,
the Court noted that this duty does not require agreement to be
reached norisit a veto, though consent may be necessary in some
circumstances.'® The recent Tsilhgot'in decision is also informative
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about such circumstances?® and, notably, the Court stated that,
whether before or after Aboriginal title is established, breach of
the duty can be avoided by obtaining consent.?!

Key features of Canada’s duty, with discussion of the Australian

context, are as follows.

THE STATUS OF THE CLAIM

An important factor in Haida was that the duty can be invoked
even where there is an unproven claim for Aboriginal title
(summarised as a proprietary right allowing exclusive use and
occupation for a variety of purposes, which can include ownership
of resources and not limited to the uses of the land in the past)
in certain circumstances.?? The Court explained that consultation
and accommodation before final claims resolution:
... isan essential corollary to the honourable process of reconciliation
thats. 35 demands. It preserves the Aboriginal interest pending claims
resolution and fosters a relationship between the parties that makes
possible negotiations, the preferred process for achieving ultimate

reconciliation ...%3

The unproven claim aspect is similar to how a native title party
in Australia has the procedural right to negotiate if they have a
registered claim, even though a determination about whether
native title exists has not yet been made. 2

SPECTRUM

Canada’s duty operates by way of a spectrum approach.? The
degree of consultation required is dependent on an assessment
of the strength of the claim to Aboriginal right or title as well as
the strength of the anticipated impact of infringement by way of
Crown conduct.® At the lower end, it may be that the Crown should
give notice and/or disclose information; and at the higher end, it
could involve finding a solution, inviting submissions, allowing
formal participation in the process or providing written reasons.”

The case-by-case assessment can be seen in the following

examples:

(@ In Haida, the government's decision to transfer a tree farm
licence to atimber company, in view of the strength of the case
for Aboriginal title and the reasonable probability that it would
infringe the Aboriginal right to harvest red cedar, amounted
to a breach of the duty to consult, as the consultation needed
to be specific to the licence, rather than regarding plans to

reduce the effects of harvesting generally.28

c

In Little Salmon,? an individual applied for a grant of agricultural
land (located in an area subject to a modern land agreement
inclusive of the right to hunt and fish) and the duty was satisfied
as the government’s invitation to the Indigenous group to

attend a meeting fell at the right place in the spectrum

(©) In Tsilhgot'in®' the government's decision to grant a forest
licence in circumstances where the Tsilhgot'in Nation held
a strong prima facie case and the intrusion was significant
amounted to a breach of the duty, as no meaningful
consultation took place ®?

The spectrum approach, being so proportionate and tailored
in considering the two distinct questions of claim strength and
anticipated impact, involves a considerable administrative task.®
In contrast, Australia’s good faith assessment is more focused
on the quality of the conduct, with no express requirement for
assessing the strength of the claim (beyond meeting the native
title claim registration test) or the nature of the intended activities 3
However, the Tribunal's approach can be proportionate through
the assessment of all circumstances. In good faith decisions before
it, the Tribunal often considers how reasonable behaviour is in the
overall context of negotiations, as one of the Njamal indicia is failure
to do what a reasonable person would do in the circumstances.®

The degree of consultation required
is dependent on an assessment

of the strength of the claim to
Aboriginal right or title as well as
the strength of the anticipated
impact of infringement by way of
Crown conduct.

CONSTITUTION

A unique aspect of Canada’s duty is that it is grounded in the
‘Honour of the Crown, which has close ties with:
the Constitution Act 1982 s 35(1), which reads: ‘The existing
aboriginal and treaty rights of the aboriginal peoples of Canada
are hereby recognized and affirmed’; and
the process of reconciliation.®®

Specifically:
‘Honour of the Crown’requires the Crown to act honourably
when dealing with Aboriginal peoples in order for the pre-
existence of Aboriginal societies to be reconciled with Crown
sovereignty; and¥
the duty plays a supporting role to and is an adjunct to s 35(1)
of the Constitution, but does not strictly derive from it.%®

Canada’s duty has strong positioning due to its association with
s 35(1) of the Constitution; s 35 has been interpreted as providing
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a constitutional guarantee of Aboriginal and treaty rights and
a protection of Aboriginal title not extinguished prior to the
Constitution (17 April 1982).3° In contrast, Australia’s Constitution*°
provides no express recognition or protection of native title
rights,*" thus the negotiation rights in the NTA are susceptible to

legislative change.*?

There have been various recent efforts to address Indigenous rights
inthe Australian Constitution, including: establishment of the Expert
Panel on Constitutional Recognition of Aboriginal and Torres Strait
Islander People;* proposals for providing for the recognition of
Aboriginal and Torres Strait Islander Peoples;* and consideration of
various proposals by the Joint Select Committee on Constitutional
Recognition of Aboriginal and Torres Strait Islander Peoples.#

Noting the protective effect of the wording in Canada'’s
Constitution, it's possible that similar words could have an impact
in the Australian context. However, the notion of incorporating
Indigenous protection into the Australian Constitution is a
complicated proposition,* dependent on political environment,*’
and any possible wording from Canada’s Constitution would require

very careful examination.*®

Australia’s Constitution provides no
express recognition or protection
of native title rights, thus the
negotiation rights in the NTA are
susceptible to legislative change.

PARTIES SUBJECT TO THE OBLIGATION

The responsibility for discharging the Canadian duty lies solely with
the Crown, though certain procedural aspects can be delegated to
a third party, such as a resource company.*® The third party often
has an interest in the fulfilment of the duty to minimise delay.®
Similar to Australia,®' good faith on both sides is expected and
Indigenous persons must not frustrate the Crown'’s efforts or take

unreasonable positions.5?

An arguable strength of the Australian system is that the obligation
is widespread, extending beyond the government involved, as it
requires all negotiation parties to negotiate in good faith.5® The
fact that Canada’s duty rests solely upon the Crown (embedded
by the principles of 'Honour of the Crown’and reconciliation), and
isn't required of third parties such as resource companies, is not
considered an opportunity as such for Australia. However, Canada’s
duty raises an interesting issue regarding the government party’s
level of responsibility.

Sections 31(1)(b) and 36(2) of the NTA do not specify different
wording between the state government and grantee party,
which suggests a balanced involvement. However, there are
practical realities which distinguish them. The state government
has the responsibility of issuing the grant of a tenement if the
requirements are fulfilled, but the usual practice is for the grantee
party to take a more active role through negotiating a bipartite
ancillary agreement with any financial benefits being payable by
the grantee party and a tripartite deed between the state, grantee
party and native title party to be executed.®* If each relevant party
were subject to some standard legislative factors regarding parties’
conduct in negotiations,®® this would likely have an impact on
balancing levels of responsibility and providing an incentive for
the relevant parties for meaningful participation, ideals which
seem consistent with the ‘every reasonable effort’wording in the
NTA's Preamble 56

FAILING TO MEET THE OBLIGATION

Failure to fulfil Canada’s duty can involve injunctive relief, damages
or an order that consultation or accommodation be carried out,’
which are compelling incentives for fulfilling the duty. In Australia,
where the Tribunal finds a party has not negotiated in good faith,
the arbitral application is dismissed, the parties are to resume
negotiations and a subsequent arbitral application can be made 5
The findings cannot carry with them an order that particular
conduct be carried out or that damages be awarded. However, the
findings can be a guide for parties’' conduct in future and factors
such as time and financial constraints can be motivating for parties.

CONCLUSION

Itis clear that there are varying approaches to furthering Indigenous
participation in negotiations. The quality of negotiations in
Australia’s right to negotiate context is likely to be increasingly
scrutinised amid momentum for constitutional change and
awareness of international systems and, through such scrutiny,
opportunities can be identified and the suitability of local
approaches more fully assessed.

Kate Madden is a Practice Leader at the National Native Title Tribunal
(specialising in arbitration and mediation) and is completing her
Master of Laws with a focus on native title. She is admitted as a legal
practitioner and is an accredited mediator under the Australian
National Mediation Standards.

This article has been peer reviewed.
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