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With a rash o f student suicides in America blamed on cyberbullying, school administrators are under 
extreme pressure from parents and even the federal government to curtail bullying and cyberbullying. While 
most o f the media and research attention is focused on the problems in K-12 schools, both bullying and 
cyberbullying are also present in tertiary schools, including professional schools. This commentary will 
review what is known about the characteristics and extent o f bullying and cyberbullying in general, and 
compare and contrast what is known about bullying, especially cyberbullying, in higher education. The 
commentary will describe the legal challenges American students in higher education face when attempting 
to ascertain the identity o f anonymous cyberbullies, as well as the conflicting decisions in American 
courts when administrators in higher education institutions attempt to discipline cyberbullies. Finally, 
recommendations for curtailing cyberbullying in higher education are presented.

I Introduction

The suicide of Rutgers University freshman Tyler Clementi in 2010 galvanized world 
sympathy,1 focusing a spotlight on peer-peer technological cruelty on college campuses. Almost 
every major media outlet carried the story in detail, and tens of thousands of individuals contributed 
to Internet memorials to the student.2 Clementi’s jump off the George Washington Bridge in New 
York City occurred after his roommate Dharun Ravi spied on him and video-recorded Clementi’s 
sexual encounter with another man.3 Allegedly, the webcam recording immediately preceding 
Clementi’s suicide was not the first time Ravi had recorded Clementi’s sexual encounters.4

Ravi was charged in a fifteen-count criminal indictment, with offenses including invasion 
of privacy, witness and evidence tampering, and bias intimidation, elevating his actions to a hate 
crime.5 Released on $25,000.00 bail in May, 2011, Ravi rejected a plea bargain in December 2011.6 
On March 16, 2012, Ravi was convicted by a jury on all fifteen counts of his indictment, including 
hate crimes, evidence tampering, and invasion of privacy.7 With this conviction, Ravi, an Indian 
citizen who had spent most of his life in the United States, could have received a sentence of ten 
years in jail, plus deportation. However, he received only a thirty-day jail sentence. The court 
also imposed three years of probation, ordered Ravi to complete 300 hours of community service 
and attend a mandatory counseling program. The court also ordered him to pay a $10,000.00 fine 
which will go to victims of bias crimes.8 The court allowed Ravi to remain in the United States.9

With a rash of student suicides of elementary and secondary students also blamed on 
cyberbullying, bullying in its various manifestations has become a topic of intense media and 
research attention in America’s K-12 public and private schools.10 Every principal and headmaster
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is searching for the magic bullet that will restore civility in their schools.11 Although bullying in 
institutions of higher education is, by comparison, relatively infrequently discussed, the affliction 
resides there, too,12 but with scant acknowledgement, or even official denial, by administrators 
in those hallowed halls.13 Research suggests that another form of bullying, technology-facilitated 
bullying or cyberbullying, has also reared its ugly head in higher education,14 particularly in 
Discussion Forums and Cyber Cafes in online courses.15 However, cyberbullying is more difficult 
to define and more problematic to deal with than face-to-face or ‘traditional’ bullying, especially 
in the current environment of judicial precedents in the United States.

Part II of this commentary addresses the impact of bullying and cyberbullying on both the 
campuses of K-12 schools and of institutions of higher education in the United States and the 
possible reasons why administrators of those institutions are not effectively responding to the 
problem. Part III examines the difficulties cyberbullied students in American higher education 
may experience when they turn to the legal system to seek redress against their bully-perpetrators. 
Part IV presents examples of the conflicting decisions in American courts when administrators in 
higher education impose discipline on cyberbullies in their institutions. Finally, the concluding 
part, Part V, suggests recommendations for future action by higher education administrators and 
by the United States legal and political systems.

II The Im pact of Bullying  and  Cyberbullying

Bullying is defined in many different terms, but the elements of bullying upon which most 
commentators agree are the following four: (1) an imbalance of power, in which the bully is bigger 
or stronger, either physically or psychologically, (2) an imbalance of status, in which the bully 
has more supporters or more social capital, (3) an intent to harm the target, and, perhaps most 
importantly, (4) repetitive acts of aggression.16 Bullying can be physical, verbal, or psychological, 
e.g., refusing to be a friend, shunning.17

On the other hand, cyberbullying involves sending or posting harmful messages or engaging 
in other forms of social aggression using the internet or other digital technologies, e.g., cell phones 
or iPhones. Cyberbullying can take many forms, such as flaming,18 denigration, impersonation, 
outing and trickery, or rumors.19 The United States federal government defines cyberbullying 
concisely as, ‘bullying that takes place using electronic technology’.20 Some researchers stress 
the intentional and repetitive nature of cyberbullying.21 However, other definitions exist that 
downplay the element of repetitiveness.22 Some argue that the ability of readers to repeatedly 
access even a single posting of a harassing message, e.g., on social networking sites like MySpace 
of Facebook, satisfies the repetitive prong of cyberbullying.23

Bullying affects both the targets of bullying and the bullies themselves. As long ago as 
the early 1970s, Scandinavian researcher Dan Olweus in Norway and Sweden documented the 
deleterious effects of bullying on both bullies and targets of bullying. Olweus found that 60 
percent of young men who were bullies in middle school, grades 6-9, were convicted of at least 
one crime as adults, compared with 23 percent of males who did not bully; 35 to 40 percent of 
these former bullies had three or more convictions by age 24, compared with 10 percent of those 
who did not bully.24

Young students who are bullied may feel insecure, grow to dislike school or even avoid 
school, and have difficulty concentrating and learning.25 They may experience depression and have 
suicidal ideation.26 Even those children who witness bullying, the ‘bystanders’, may experience 
negative effects, such as guilt feelings for not intervening, fear of violence, or depression.27
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The effects of cyberbullying on young students and adolescents are even more profound.28 
The anonymity afforded by cyberbullying29 and its pervasive and persistent character engender 
feelings of distrust and despair in the targets, who do not know where or from whom the torment 
originates.

Students in higher education settings are no less affected by bullying and cyberbullying. The 
effects of bullying on adults mirror the effects of bullying on children, leading in adults to anxiety 
disorder and clinical depression.30 Research from investigators at Baylor’s School of Education 
indicates that students who experienced negative effects of bullying in high school continued to 
experience the same negative repercussions in college.31

Bullying in professional schools such as law schools and medical schools may be even more 
intense than in colleges and universities, and the effects on students also more intense. Darby 
Dickerson, Dean of Stetson Law School, was the first law school administrator to draw public 
attention to the problem of bullying and cyberbullying in law schools.32 Factors such as professorial 
behaviors that deliberately or unconsciously cause humiliation of students, intense competition 
for grades on the high end of the bell curve, and lack of control over assigned coursework cause 
stress and distress among students that encourage the adoption of bullying behaviors among 
some students.33 The faculty of nursing schools also considers bullying to be a growing concern, 
largely for the same reasons.34 Overall, the incidences of these bullying behaviors are difficult 
to quantify, but research indicates that the bullied students suffer decrease of self esteem and a 
negative impact on academic achievement.35

At the present time, public school administrators in the United States are attempting to prevent 
face-to-face bullying in school by adopting one or more of a plethora of character development 
or character building programs, with varying degrees of success.36 However they are unsure of 
their authority to discipline students for speech or expression that originates outside of school, 
and they know they may incur lawsuits brought by the parents of the students they discipline.37 
Moreover, the outcomes of recent lower court decisions in such lawsuits have been contradictory 
and unhelpful.38 The United States Supreme Court has to date given no guidance to these courts 
in adjudicating students’ online speech controversies.39

The First Amendment of the United States Constitution40 protects speech and expression 
from infringement by the federal government, and the Fourteenth Amendment41 extends this 
same protection to prohibit infringement by the state or by ‘state actors’. Public school teachers 
and administrators are state actors by virtue of receiving their paychecks from state funds. The 
seminal U.S. Supreme Court decision, Tinker v Des Moines Independent Community School 
District,42 established that ‘[n]either students or teachers shed their constitutional rights to 
freedom of speech or expression at the schoolhouse gate’. The Tinker standard has come to mean 
that school administrators lack the authority to discipline students for speech or expression in 
school unless that speech or expression causes material and substantial disruption of school 
operations, or unless school administrators reasonably fear that such material and substantial 
disruption will occur.43

Subsequent Supreme Court decisions narrowed this pronouncement to (1) give school 
administrators authority to discipline students for lewd and offensive speech in school,44 (2) to 
censor school publications that reasonably might be viewed as bearing the imprimatur of the 
school,45 and (3) to discipline students who advocate the possession or use of illegal drugs.46 
However, in its Morse v Frederick decision, the Court made clear that its ruling applied only 
to student speech at a school-sponsored event that could be considered ‘in-school’ speech. The
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Court declined to resolve the ‘uncertainty at the outer boundaries’, that is, speech originating 
outside school, ‘as to when courts should apply school speech precedents’.47

None of the four Supreme Court student speech decisions involved technology-facilitated 
speech. Moreover, the uncertainty of which the Court spoke in Morse was intensified in January 
2012 when the Court refused to grant certiorari to three confusing student speech cases from 
appellate courts, leaving stand as precedent two decisions from the Third Circuit Court of Appeals 
ruling that schools lacked the authority to discipline students who denigrated their principals 
online,48 and one decision from the Fourth Circuit Court ruling that a school did have the authority 
to discipline a student for cyberbullying another student.49

Despite this lack of guidance from the Supreme Court, the numbers of parental lawsuits 
alleging public school district and school administrator liability for failing to resolve bullying and 
cyberbullying are rising.50 In contrast, the numbers of lawsuits for bullying and cyberbullying in 
higher education are still relatively small.

Studies on cyberbullying overall are relatively recent, mainly reported in the last ten years, 
and mainly focused on studying the behaviors of nine-to-sixteen year olds. In this age group, 
estimates of the prevalence of cyberbullying vary widely, with one researcher reporting that 
on average, 20-40 percent of children in this age group were victims of cyberbullies.51 More 
conservative figures also appear, with another researcher reporting approximately ten percent of 
European children thought to be involved in cyberbullying, as well as approximately the same 
percentage of children in North America.52 Research studies vary in methodology and definitions 
of cyberbullying; therefore, variation in results is not surprising. Moreover, some researchers 
merely report opinions, without providing evidence from studies.53

Researchers appear to agree, however, that the highest prevalence of cyberbullying is in 
adolescents. A 2010 meta-synthesis of research on the phenomenon examined twenty-five 
studies between 2004 and 2009, and all focused on children under eighteen years of age in public 
schools.54 This research emphasis may explain the consensus among researchers that adolescents 
are the most involved in the phenomenon of cyberbullying.

Research studies reporting the incidence and nature of bullying in higher education are few 
in number, and fewer still report the incidence or demographics of cyberbullying. Moreover, the 
studies focus on different groups of students and report contradictory results. A 2009 Turkish 
study of cyberbullying among 666 undergraduate students in the Faculty of Education at Selcuk 
University presented data indicating that 22.5 percent of students had engaged in cyberbullying at 
least once, with 55.3 percent of the students reporting that they had been victims of cyberbullying 
at least once in their lifetime. Males reported more cyberbullying than females.55 However, a 
2011 study that surveyed 272 freshman and 110 seniors at a small, Catholic private liberal arts 
college led researchers to conclude that instances of cyberbullying in college appeared to be 
minimal.56 That data also suggested that individuals who are victims of cyberbullying are often 
cyberbullies themselves.57 Another 2011 study, this one surveying 131 undergraduate students 
from four divisions of study in an undergraduate institution of fewer than 10,000 students, 
reported that eleven percent of respondents had been cyberbullied at the university, with fourteen 
percent of those students reporting that they had been cyberbullied more than ten times.58 Forty- 
three percent did not know who was cyberbullying them.59 Analyzing responses from a larger 
sample of 799 college students conducted via the Internet, researchers reported in 2012 that 
8.6 percent of students responding were victims of cyberbullying, and that victims suffered 
negative psychological symptoms as a result, including increased suicidal ideation, planning, 
and attempts.60 This paucity and contradictory nature of reported studies focusing on bullying
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behaviors in higher education, compared with the more numerous studies in K-12 school settings, 
may signal that college, university, and professional school personnel are simply unaware of the 
problem, or look the other way when bullying occurs.

Why would professors and administrators on college, university, and professional 
school campuses not recognize and attempt to curb bullying behaviors in their institutions? 
The recognition piece is key; historically, they do not look for such behaviors, and therefore 
do not recognize them.61 Historically, colleges and universities have also been immune from 
suits alleging institutional liability for harms suffered at the hands of physically violent third 
parties, 62 much less ‘mere’ bullies in school or online. The increased public and, perhaps as a 
consequence, the increased judicial and legislative attention being focused on peer bullying in 
K-12 public schools may serve ultimately to bring attention to bear on bullying in institutions of 
higher education. However, lacking that attention, students in higher education have attempted to 
hold their tormentors accountable in court. In the case of anonymous cyberbullies, the obstacles 
are formidable. In addition, when institutions attempt to hold known cyberbullies accountable 
for their inappropriate postings online, the cyberbullies may successfully use the lack of clear 
judicial standards for imposing liability to their advantage.

Ill The Legal Barriers Faced  by  Higher  Education  Students 
Who  Have  Been  Cyberbullied  Anonym ously

The case history of the female Does I and II from Yale Law School in Connecticut is 
illustrative of the tortuous legal process students may face in seeking retribution for anonymous 
online posts they consider defamatory, sexually demeaning and offensive.

Does I and II, later identified as Heide Iravani and Brittan Heller, discovered in 2007 that they 
had, for perhaps a year or more, been the subject of numerous posts and photos on the website 
—AutoAdmit.com.63 AutoAdmit was nominally an internet discussion board where users posted 
comments and reviews about undergraduate, graduate, and professional schools. Conversation 
‘threads’ were accessible to anyone who accessed the website, either intentionally or through a 
search engine. Moreover, users were able to post anonymously.

In January of 2007, Doe II was described in an AutoAdmit post as a ‘HUGE breasted cheerful 
big tit girl from YLS’, and her anonymous ‘fan’ invited others to rate her based on a photograph of 
her breasts. Dozens of additional messages appeared in the thread, and posts became increasingly 
offensive and prurient, many expressing a desire to engage in sexual relations with her or 
reporting having participated in her prior aberrant sexual encounters. Some messages bordered 
on true threats.64

Within months, nearly 200 threads had been posted about Doe II. One of the pseudonymous 
posters, identifying himself as ‘AK47’, insinuated that Doe II had engaged in gay sex with him 
and two other males.65 Another anonymous poster allegedly forwarded one of the AutoAdmit 
postings about Doe II to her future employer.66

Doe II filed a complaint in the Connecticut district court on June 8, 2007, along with Doe 
I, alleging libel, invasion of privacy, negligent and intentional infliction of emotional distress 
and copyright violations.67 The filing of the lawsuit appeared to fan the flames of the postings 
on AutoAdmit. On June 24, AK47 posted a message stating that ‘Women named Jill and Doe II 
should be raped’.68

On February 1, 2008, the Does issued a subpoena duces tecum to the Internet Service 
Provider (ISP) hosting AutoAdmit, A.T. & T., for information about the identity of AK47.69 A.T.
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& T. contacted AK47, known also as Doe 21, advising him that the subpoena had been issued, and 
that he could file a motion to quash the subpoena, which he did. His motion, however, was after 
the deadline, and the ISP complied with the subpoena. Doe 21 then filed a motion to dismiss and 
a motion to proceed anonymously.70

The court examined the issue of subject matter jurisdiction, and refused to dismiss the 
complaint because its original jurisdiction over all civil actions rendered subject matter jurisdiction 
over Doe II’s copyright claim and Does I and II’s state law claims, which, the court stated, arose 
from a ‘common nucleus of operative fact’.71 Stating that the First Amendment generally protects 
anonymous speech, and that ‘Internet anonymity facilitates the rich, diverse, and far ranging 
exchange of ideas’,72 the court nevertheless ruled that wrongdoers should not be able to hide 
behind ‘an illusory shield’ of First Amendment rights.73

The court went on to examine whether the Does had (1) undertaken efforts to notify the 
anonymous posters that they were the subject of a subpoena and given them time to respond, 
and (2) identified clearly which anonymous statements they alleged to be actionable. The court 
also inquired whether there were an alternative way to obtain the information sought by the 
subpoena, whether the need for the information was central to advance the Does’ claims, whether 
the subpoenaed party had an expectation of privacy when he posted the online comments, and, 
finally, whether the Does had made an adequate showing of claims against the anonymous 
defendant.74 The court ultimately found that Doe II had presented evidence of a prima facie 
case of libel against Doe 21, ruling that Doe 21’s reference to ‘gay lovers’ was defamatory to 
Doe II and lowered her reputation in the community and perhaps damaged her future chances of 
employment.75 The court also denied defendant’s motion to proceed anonymously.76

This victory for the Does was only the beginning of their journey through the court system. A 
suit followed to hold 39 different anonymous posters to AutoAdmit liable for defamation, threats, 
and harassment.77 The Does identified one of the posters by name, Matthew Ryan, and Ryan 
moved to dismiss the suit.78 Although Ryan was a citizen of Texas, which supported diversity 
jurisdiction, he argued that one or more of the other unidentified defendants may, in fact, be 
citizens of Connecticut, thus defeating complete diversity.79 Stating that, although the Second 
Circuit had not yet ruled on this point of law, district courts in Connecticut had, and that the 
inclusion of Doe defendants did not destroy diversity.80 Moreover, the court ruled that it had 
personal jurisdiction over Ryan under Connecticut’s long arm statute, even if he did not know 
that the Does I and II were citizens of Connecticut when he posted his comments on AutoAdmit, 
because he had specifically targeted Connecticut citizens with a tortious act.81 The court denied 
Ryan’s motion to dismiss, stating that although he may be burdened by the necessity of litigating 
in Connecticut, he should have anticipated that possibility when he posted his comments knowing 
they were directed to students in Yale Law School.82

The women’s journey through the courts did not end with the court’s denial of this motion to 
dismiss. Approximately four months after the court allowed Iravani and Heller to proceed in their 
suit against the anonymous posters, Anthony Ciolli, webmaster of AutoAdmit brought suit against 
them, their attorneys and their law firms, and the public relations firm the two had hired to clear 
their names.83 Numerous motions to dismiss and memoranda in opposition were filed. The court 
dismissed Heller from the suit because Ciolli had not served her process in a timely manner.84 
However, the court refused to dismiss the suit against ReputationDefender, the California-based 
public relations firm, asserting specific jurisdiction over the agency in Pennsylvania because its 
postings about Ciolli were related to Ciolli’s claims of libel and false light.85 The court dismissed
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the suit against Iravani’s California lawyers,86 but upheld personal jurisdiction over Iravani for 
libel and false light.87 Although the court found partial jurisdiction, no further litigation ensued.

Attorneys for Iravani and Heller were ultimately able to identify eight or nine of the 
anonymous posters and the two settled with some of them. The terms of the settlements were 
confidential, but San Francisco attorney Ashok Ramani, whose firm represented the women pro 
bono, said his clients were pleased.88 However, their pleasure appears to have been obtained at a 
protracted and bitter cost.

IV Contradictory  Court Decisions When  Institutions Im pose D iscipline  on 

Cyberbullies in  Higher  Education

Another disturbing, and perhaps even more discouraging, issue is that when American courts 
do adjudicate cyberbullying controversies in higher education, they reach contradictory decisions 
despite applying the same precedents and rationales. For example, in two controversies involving 
students who contended that they were wrongly disciplined by state university officials for online 
speech,89 courts applied the standard enunciated by the Supreme Court in Tinker v Des Moines 
Independent School District, that student speech or expression can be regulated only when school 
officials determine that the speech or expression will ‘materially and substantially disrupt the 
work and discipline of the school’.90 However, using that rationale, the courts came to different 
conclusions about the propriety of the discipline imposed upon the students.

A Murakowski v University o f Delaware
Maciej Murakowski was a nineteen-year-old sophomore at the University of Delaware who 

used the university’s computer server to set up a personal website on which he posted essays that 
referenced, among other topics, violence and sexual abuse.91 The university allowed students 
to use its computer resources for personal use, but its policies required that students use them 
responsibly, avoid commercial activity, and abide by all local, state, and federal laws.92 At the 
time the university brought charges against Murakowski based on the content of his website, he 
was already under disciplinary probation for previous violation of university computer policies.93 
The university then imposed further sanctions.

Murakowski’s website-posted essays included a graphic description and photographs of 
killing and skinning a kitten, which he suggested could later be buried or eaten.94 He also posted 
a ‘Relationship Advice Pamphlet’, in which he advised potentially pregnant females to welcome 
punches to their stomachs ‘to kill the baby’, and described a loving relationship as one in which 
a man locks a woman in a closet except for times when she is violently and painfully raped by a 
masked man.95 He wrote extensively about sexual abuse and suggested he might rape an unnamed 
female companion. In another passage about birthday presents, he wrote that he wishes for ‘a 
small Asian girl’ whom he can keep in a closet and to whom he can do ‘unspeakable things’.96 
Other paragraphs described kidnap, gang rape, and the choking murder of young women.97

While Murakowski’s website did not name specific targets, his writings were diatribes 
against women in general. He lived in a coed dormitory at the university, and he placed notices 
on his door directing students to his website.98 In fact, women in Murakowski’s dormitory became 
aware of his postings, and they were the ones who reported him to university police. Two female 
students in his dormitory read Murakowski’s blog and complained, through one’s brother, about 
how uneasy and fearful Murakowski made them feel.99 Another female student complained about
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harassment, and still another was so fearful for her personal safety that she requested to audit one 
class because of anxiety and fear engendered by Murakowski.100

When university officials discovered the nature of Murakowski’s postings and called him to 
a meeting, the sophomore insisted the postings were ‘humor’. The officials nevertheless imposed 
sanctions for violation of the Responsible Computing Policy. They barred him from his residence 
hall until he underwent a psychiatric assessment and provided university access to the outcome 
of that assessment.101 Despite the sanctions, Murakowski returned to his dormitory several times 
before concluding his psychiatric assessment.102

The psychiatrist who conducted Murakowski’s assessment concluded that Murakowski was 
not a threat to himself or others, and that he should return to his dormitory.103 However, the 
university proceeded with an administrative hearing and charged Murakowski with disruptive 
conduct, failure to comply with sanctions, and violation of the Responsible Computing Policy.104 
The hearing officer (HO) subsequently found him guilty of disruptive conduct and failure to 
comply with sanctions, and suspended him from the university and banned him from campus; 
upon appeal, the university’s appellate board upheld the HO’s decision.105

Murakowski instituted a civil rights suit against the university under 42 U.S.C. § 1983,106 
contending that the university violated his rights under the First and Fourteenth Amendments 
by disciplining him for his website postings, and moved for summary judgment.107 Citing Goss 
v Lopez,108 a Supreme Court decision rendered in the context of K-12 education, the court stated 
that the university had provided Murakowski with the required notice and informal hearing, and 
denied Murakowski’s Fourteenth Amendment cause of action.109

Despite the fact that Murakowski was a university student, the court applied the trilogy of 
Supreme Court decisions customarily used in adjudicating K-12 student speech controversies, 
Tinker v Des Moines Independent School District, Bethel School District No. 403 v Fraser, and 
Hazelwood School District v Kuhlmeier.110 After reciting a litany of other student speech and 
expression decisions rendered in the K-12 setting, the court cited Watts v United States111 and 
applied two additional lower court decisions Lovell v Poway Unified School District112 and In 
the Interest o f  A.S .113 to decide whether Murakowski’s writings constituted true threats. The 
court acknowledged that Murakowski’s postings were ‘racist, sexist, homophobic, insensitive, 
degrading, contained graphic descriptions of violent behavior, and promoted such behavior’. 
Moreover, the court noted Murakowski’s comments were not conditional, but still concluded 
they were not true threats.114 While certain students took offense, the court stated, others did 
not take Murakowski’s ‘works’ seriously.115 Applying the Tinker standard requiring material and 
substantial disruption of school operations before administrators may discipline a student for 
speech or expression, the court found no such disruption. Therefore, the court ruled that the 
university had violated Murakowski’s First Amendment right to freedom of expression.116

The court did, however, uphold the university’s suspension of Murakowski on the basis of 
his failure to comply with the university officials’ direction not to re-enter his dormitory until the 
university obtained the results of the mandated psychiatric assessment.117 Murakowski’s motion 
for summary judgment, therefore, was granted in part and denied in part. In addition, the court 
denied attorneys’ fees, but awarded reasonable costs associated with the litigation.118

B Tatro v University o f  M innesota
Compared to the outrageous website postings of Maciej Murakowski, Amanda Tatro’s 

online communications on her Facebook pages may seem almost mild. However, the Tatro court
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approved the university’s discipline for her postings, and, even though her speech originated off- 
campus, the court ruled that the university did not violate her freedom of speech or expression by 
imposing sanctions on her.119

Amanda Tatro was a student in the University of Minnesota’s mortuary science program. 
As such, she undertook laboratory courses that required her to dissect cadavers obtained through 
the university’s anatomy bequest program. The university required that Tatro and other students 
in the program attend an orientation before starting the laboratory courses, and sign a disclosure 
form that she understood and would abide by program rules.120 During the last months of her 
anatomy-dissection course, she posted several messages on her Facebook page referring to the 
fact that she was soon to finish the dissection of her cadaver, which she had facetiously named 
‘Bernie’, and referred to taking out her aggression on Bernie when using a trocar.121 In another 
post, she wrote about wanting to ‘stab a certain someone in the throat with a trocar though’ and 
updating her ‘Death List #5’.122

Tatro acknowledged that she had set her Facebook pages to be viewed by ‘friends’ and 
‘friends of friends’, which could potentially be hundreds of people.123 However, she testified 
at her hearing that her reference to stabbing someone was directed to a man who had recently 
broken up with her, with whom she talked on Facebook. She stated that she ‘knew he was going 
to see it [the posting]’, and he would know ‘it was about him’.124

A fellow student who saw and was concerned about Tatro’s postings reported her to the 
mortuary science program director, who met with Tatro and informed her she was not to return to 
the program until further notice. The director also informed the police, but they decided no crime 
had been committed, and the police allowed Tatro to return to classes.125 However, the university 
office for student conduct and academic integrity submitted a formal complaint against Tatro, 
alleging that she had engaged in ‘threatening, harassing, or assaultive conduct’, in violation of 
university rules and the disclosure form of the anatomy bequest program.126

After a hearing the student conduct committee issued a written decision imposing sanctions, 
including that Tatro receive a failing grade for the anatomy-laboratory course, that she must 
enroll in a clinical ethics course, write a letter of apology to the mortuary science faculty, and 
submit to a psychiatric examination. The committee also put Tatro on academic probation for the 
remainder of her undergraduate career. The provost’s appeal committee upheld the sanctions.127

Tatro filed suit in state court, challenging the university’s authority to impose sanctions and 
alleging that the university violated her First Amendment right to freedom of speech. When the 
lower court upheld the university’s discipline, Tatro filed an appeal.128 After establishing that 
the university occupies a ‘unique position’ and that courts generally exercise great restraint in 
cases involving academic discipline, the appellate panel concluded that the university had the 
authority not only to conduct Tatro’s administrative hearing, but also to impose sanctions.129 
Tatro argued that the student conduct code did not apply to off-campus speech, but the code 
explicitly contained language stating that it applied whenever the student conduct ‘adversely 
affects a substantial University interest’, and ‘indicates potential danger or threat to the student or 
others’.130 The court rejected Tatro’s off-campus argument.131

After countering Tatro’s arguments that her postings should be considered as satire rather 
than threatening conduct, and deciding that the student conduct code applied to her postings, the 
court upheld the university’s discipline.132 As to Tatro’s constitutional claim, the court imitated the 
Murakowski court, citing the K-12-related decisions of Tinker v Des Moines Independent School 
District and Bethel School District N. 403 v Fraser for the propositions that ‘the constitutional
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rights of students in public school are not automatically coextensive with the rights of adults in 
other settings’, and that the rights of students must be ‘applied in light of the special characteristics 
of the school environment’. 133 The court also cited Hazelwood School District v Fraser and Watts 
v United States, as in Murakowski’s analysis.134

The court specifically ‘decline[d] to depart from the standard set forth in Tinker and its 
progeny’, and stated that ‘what constitutes a substantial disruption in a primary school may 
look very different in a university’, 135 but did not elaborate on the difference. However, the 
court’s pronouncement that, ‘A school need not wait for actual violence to occur before taking 
appropriate steps to ensure the safety of its community’136 signaled that the Tinker precedent that 
reasonable fear of substantial disruption justified a school’s action was the guiding rationale in the 
court’s decision that the university did not infringe Tatro’s First Amendment right to free speech.

Examining the decisions in both Murakowski and Tatro’s cases, the striking similarities of 
applied precedents and the seemingly less aggressive tone of Tatro’s online postings may have 
led an observer to conclude that Tatro, like Murakowski, would have prevailed on a claim that 
the university violated her First Amendment right to freedom of speech. Murakowski posted his 
inflammatory comments using the university’s own server, perhaps making his comments more 
subject to university control. Tatro published her comments off campus, on a social networking 
website. Both intended that their offensive targeted comments would be read by others. Query 
whether the two decisions can be harmonized. At best, they contribute to administrators’ confusion 
about their authority to regulate student speech and expression, either on or off campus. At worst, 
they may encourage administrators of higher education institutions to turn a blind eye to incidents 
of cyberbullying of and by students.

V Recom m endations for  Future  Action

On October 26, 2010 Russlyn Ali, Assistant Secretary, the Office for Civil Rights of the U.S. 
Department of Education, the enforcement arm of the federal anti-sexual harassment law Title 
IX,137 issued a ‘Dear Colleague’ letter that put schools and colleges on notice that they would have 
to take bullying and harassment more seriously.138 The new regulations described in Ali’s letter 
establish accountability for bullying and cyberbullying that institutions ‘know or should have 
known’ are occurring.

To comply with the new standard of knowledge, the first recommendation for future action 
on the part of institutions of higher education is that they re-examine their policies and practices 
to see that they prohibit all forms of bullying and harassment within their authority. Clear 
mechanisms for reporting and undertaking investigations promptly and thoroughly must be in 
place. Responses and interventions must be prescribed. Employee training on recognizing the 
behavior traits of those students who may be prone to bullying and harassment is a key.139 This 
training should be provided at least annually and support programs initiated for both bullies and 
targets.

The second recommendation is that institutions of higher education must not go too far in 
regulating student speech. Justice William Brennan described the college classroom as ‘peculiarly 
the “marketplace of ideas”’.140 Several commentators now argue that students are losing the 
battle for freedom of expression on many campuses because of overbroad speech policies141 and 
ambiguous terminology in their policies.142 Perhaps the most ambiguous terminology in reference 
to students’ freedom of speech is the material and substantial disruption language of Tinker. 
Tinker applied to wordless, passive, and silent expression of a political viewpoint in a K-12
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school context, and the ruling significantly predated the technological age. As Justice Thomas 
argued in his concurrence to Morse v Frederick, Tinker is ‘without basis in the Constitution’.143 
He advocated that the Court ‘dispense with Tinker altogether’.144 Tinker does not apply to speech 
originating outside the educational institution’s purview, especially technology-facilitated 
speech, and Tinker’s analysis did not apply to speech in institutions of higher education and 
professional schools. In fact, a new, consistent, and unambiguous legal standard for regulating 
students’ technology-facilitated speech and expression in all areas of the education world is 
sorely needed.145

Kowalski, Limber and Agatston state that, ‘One of the difficulties in discussing cyberbullying 
and in attempting to design intervention and prevention programs related to it, is that there is no 
simple definition of cyberbullying’.146 In the state legislative sphere, development of a model anti
bullying policy for institutions of higher education is critically needed, with a clear, comprehensive, 
and uniform definition of cyberbullying. At the present time, 49 states have enacted anti-bullying 
statutes that require K-12 public school districts to adopt anti-bullying policies,147 and over thirty 
of these state statutes include electronic forms of bullying in their mandates.148 One drawback 
of these statutes is that definitions of bullying and cyberbullying differ from state to state. None 
contain a clause permitting a private right of action to sue a public school or public school 
district for non-compliance with the state law, or for non-effective implementation of the policy 
mandated. Few state statutes have enforcement mechanisms. Institutions of higher education 
need a clear and consistent definition of bullying and cyberbullying, in a model anti-bullying and 
anti-cyberbullying policy that profits from the learned deficiencies of K-12 model policies and is 
appropriate for the ages and needs of their adult students.

Another recommendation for the federal legislature is to amend the Clery Act to add bullying 
and cyberbullying to the list of incidents that institutions of higher education must report under 
the Clery Act. The Jeanne Clery Disclosure of Campus Security Policy and Campus Crime 
Statistics Act149 requires all colleges and universities across the United States that participate 
in the federal student financial aid program to disclose information about crime on and around 
their campuses, e.g., homicides, sexual assaults, aggravated assaults, hate crimes, and robberies. 
Virtually all public and private institutions of higher education are included in the Clery Act’s 
mandates, which are enforced by the United States Department of Education. However, at the 
present time, institutions of higher education are under no legal obligation to disclose instances 
of bullying or cyberbullying.150 Bullying and cyberbullying need to be specifically enumerated in 
the Clery Act’s list of reportable hate crimes.

In the wake of Tyler Clementi’s suicide, New Jersey Representative Rush Holt and Senator 
Frank Lautenberg introduced a bill in the U.S. House and Senate to require that all colleges 
receiving federal funding amend their harassment policies to include sanctions for cyberbullying.151 
The bill died as Congress adjourned, but it was re-introduced by Holt and Lautenberg during a 
recent Congressional session. The bill is supported by Garden State Equality, the Human Rights 
Campaign, the National Women’s Law Center, the American Association of University Women 
(AAUW), the Anti-Defamation League, the Gay, Lesbian, and Straight Education Network 
(GLSEN), the Trevor Project, Security on Campus, Inc., National Center for Transgender 
Equality, and the National Gay and Lesbian Task Force Action Fund.152 More bills are needed, 
and more bills need to be enacted into laws. The American Bar Association (ABA) has adopted a 
policy on anti-bullying and advocates for lawyers to take the ABA policy to their state and local 
bar associations to urge action.153 This policy specifically mentions ‘children’, but stimulating 
action by lobbying can work to make changes that benefit adults in colleges and universities, too.
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As a final note, many institutions of higher education offer courses in conflict resolution. 
Arcadia University in Glenside, Pennsylvania offers a major in International Peace and Conflict 
resolution at both the undergraduate and graduate level.154 While these offerings may appeal to 
a select group of students, the Levin College of Law at the University of Florida is broadening 
its efforts to involve the student body as a whole in peaceful methods of conflict resolution by 
offering opportunities for students to attend lectures by noted authorities in conflict resolution and 
by offering conflict resolution training sessions.155 More institutions of higher education need to 
offer non-credit opportunities for students to learn about managing conflicts peacefully.

Institutions of higher education would also do well to follow the example of Brandeis 
University in Waltham, Massachusetts, in establishing a Peace Room.156 According to the 
Brandeis website, ‘The Peace Room is a Brandeis community project providing a network and 
physical space dedicated to empowering individuals on a path toward nonviolence, peacemaking 
and dialogue. The center serves as a space where students, faculty and staff can examine issues 
of peace and justice personally, locally, nationally and globally’. Located on the first floor of the 
Usdan Student Center, the center serves as a convenient meeting space in which students can 
come together to discuss conflict resolution in a non-blaming atmosphere.

Faculty and students need to be attentive to uncivil behaviors on campus, both faculty- 
student incivilities and student-student incivilities. Just because faculty members and students 
are adults does not automatically mean they know what civility on campus looks like. If they see 
or otherwise learn of uncivil behavior on campus, both faculty and students must not be afraid to 
speak out and confront the offender or offenders.

It is ironic that Rutgers University adopted and promulgated a new ‘civility’ policy days 
before Tyler Clementi committed suicide.157 Civility cannot be dictated by policy; it must be 
modeled and lived. Perhaps Clementi would be still alive if civility and conflict resolution had 
been modeled for Dharun Ravi.

Keywords: cyberbullying; higher education; U.S. court decisions; administrators’ responsibilities.
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