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ping out. Because Access students are a
valuable resource for society, as well as
being individuals with great potential and
determination to succeed, we should be
finding ways to help them more, rather
than putting obstacles in their way.

GENDER ISSUES

“The adequacy of their attention’: gen-
der-bias and the incorporation of femi-
nist perspectives in the Australian in-
troductory law subject

H Ward

11 Legal Educ Rev 1, 2000, pp 1-55

Since the Pearce Committee’s review of
Australia’s then law schools in 1987,
there has been a strong movement to-
ward the incorporation of feminist (and
other) theoretical and critical perspec-
tives in the introductory courses. How-
ever, there are still a significant number
of courses that approach the subject-
matter uncritically with very little or no
feminist content, A law course that un-
critically presents legal doctrines risks
adopting and perpetuating the unstated
point of view of a particular cultural
group in our society. Legal education
should be openly self-conscious on the
culturally-specific point of view of the
law and should recognise and address
its own partiality.

Feminist scholars have argued that
to fail to consider and teach the law crit-
ically, and instead to consider and teach

- it in isolation from its relationship with
the rest of the world would be to fail to
consider and acknowledge the underly-
ing masculinity of law and legal systems.
They argue that legal education delivers
inaccurate messages about women be-
cause these messages derive from an an-
drocentric perspective. From this per-
spective, men represent a paradigm and
women are portrayed as different: a dif-
ference that is thought to make women
inferior to men. Yet, paradoxically, at oth-
er times, women are also portrayed as
having needs and experiences that are
no different from that of men because the
male is the measure of the legal person -
the subject of the law.

For the purpose of the present study,
legal education is considered to disclose
gender-bias if it portrays the stereotypi-
cal male and his values as the paradigm
and ignores the diversity of the lives of
individual men and women. The extreme
manifestation of gender-bias is an ab-
sence of women and women's needs from
legal education, virtually giving the ap-
pearance that women do not exist.

There are at least three closely-relat-
ed reasons for conducting a feminist anal-
ysis of legal education. The first is that
legal education is a socialising process.
Any experiences, philosophies and prej-
udices that a student may encounter at
law school concerning men and women
and their respective social roles will con-
tribute significantly to the formation of
the law graduate, as well as reinforcing
or challenging any pre-existing biases.
The second reason for conducting this
kind of analysis flows from the ultimate
societal roles of most law graduates, who
clearly have the capacity to participate
in and influence social and cultural out-
comes, shape social and cultural devel-
opment and pursue or resist change to
the social and cultural status quo. A third
reason why a feminist analysis of legal
education is important is that modern le-
¢al education affects the quality of legal
services that women in our community
receive.

The objective of this study was to
conduct a very detailed analysis and cri-
tique of the contents of the introductory
law subject. After communicating with
each Australian law school teaching a
law degree and requesting the course
outlines and reading lists of their intro-
ductory courses, it was possible to in-
clude in this analysis 36 introductory
courses from every such law school bar
one.

The introductory law subject typical-
ly covers certain issues fundamental to
the Australian legal system. Australian
legal and constitutional history is a very
common topic in the introductory law
subject. The very important part played
by women of different social and cultural
backgrounds in the development of An-
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glo-Australian legal history and Austral-
ian nationhood was discussed in one law
school only.

A consideration of the sources of
Australian law, including its English
sources, is also common in introductory
courses, There was some exploration of
feminist issues in several of the courses.
Legal analysis and dispute resolution in-
volves the reinterpretation of individual
human problems to fit within pre-con-
structed legal categories. Law students
are taught to approach the resolution of
human problems by this method. An im-
portant question, therefore, is from
whose standpoint these legal categories
have been constructed. Feminists argue
that it is an androcentric standpoint and
that women have not participated in the
construction of these categories. None
of the courses in this study engaged with
this important feminist discussion.

Introductory courses usually also in-
clude an exploration of the Australian le-
gal system in the state and federal con-
text and its various components, such as
parliaments, courts, the Crown and the
executive. No course introduced any fem-
inist content in teaching this broad area.

In the broad area of legal reasoning,
introductory courses teach methods and
tools of legal reasoning and judicial de-
cision-making. Primary among these are
the doctrine of precedent and the meth-
ods and rules of statutory interpretation.
The process of common law reasoning
and stare decisis has been subjected to
feminist criticism in that, without statu-
tory intervention, the common law is of-
ten slow to respond to women’s needs
and experiences of life, and helps perpet-
uate the existing androcentricity of the
law. The common law has, for example,
been slow to recognise what is known as
battered woman syndrome to assist
women who have been victims of domes-
tic violence. These important feminist is-
sues were raised in two law schools. In-
cluding feminist perspectives on the top-
ic can help students to understand that
the doctrine of stare decisis, an appar-
ently neutral legal doctrine, is capable of
having a gender-biased effect on the law
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and one which is not readily adapted to
dealing with the diversity of women's ex-
periences of life.

The concept of the legal person can
be used to demonstrate to the student
some of the instances of overt gender-
bias in the law through the medium of
the apparently neutral legal doctrines of
statutory interpretation. In the way most
course contents are presented. the con-
cept of the legal person is one often sim-
ply overlooked or taken for granted, but
it is one issue on which feminist jurispru-
dence, in particular, has shed light. No
law school introduced this important
theme 1in its teaching of this topic.

Issues connected with the adversar-
ial dispute resolution process also com-
monly find a place in introductory cours-
es. These include an examination of the
adversarial trial and discussions of the
development of the jury system and the
role of lawyers, the jury and the judiciary
in trial outcomes. There have been many
feminist critiques of the adversarial, con-
frontational trial as an inadequate and, at
times, inappropriate method of dispute
resolution. Any discussion of the trial as
a means of dispute resolution is, argua-
bly, seriously lacking without a consid-
eration also of these feminist analyses.

Legal aid, and the dearth of govern-
ment funding made available for legal aid,
is an important, related issue in this area
because women, being relatively poorer,
are less likely than men to be able to af-
ford private legal services. Without some
exposure to these issues, the provision
of legal aid can appear to students to be
neutral, in its availability and effect, in
relation to men and women, and also
among women. The introductory course
at only four law schools discussed fund-
ing and access to justice and the experi-
ences of the legal system had by women.

Several of the introductory courses
taught the typical core topics of the sub-
ject within a critical or contextual frame-
work. A student of these courses would
arguably have a better grounding in the
skills necessary to think critically in the
remainder of their law studies than stu-
dents who have been taught the intro-

ductory law subject in a largely conven-
tional, uncritical manner, and this is in-
deed the stated objective of several of
the introductory law courses.

There is some validity in the feminist
argument that legal education is gender-
biased in favour of men. Feminist schol-
ars have argued that legal education is
gender-biased because it portrays men
as the human norm whereas women are
depicted as different and inferior to men.
Since the Pearce Report, most law
schools have attached considerable im-
portance to students developing a criti-
cal perspective of the law in a social con-
text. This study indicates that the major-
ity of the introductory courses have been
taught with a critical approach to the sub-
ject topics and there is a considerable
diversity of approach taken, consistent
with the freedom teachers of this subject
have to design their courses.

However, although there was some
feminist discussion in most law schools,
feminist critiques relevant to the intro-
ductory topics were not incorporated in
the curriculum as frequently, or to the
same exlent, as other critiques. In many
introductory courses, there was no fem-
Inist content, nor any content concern-
ing women'’s distinct, yet diverse, legal
needs or experiences.

Legal educators, as university teach-
ers, should be reflective and inclusive. It
follows that they should not present any
point of view as a universal, objective
truth about the whole world and all those
who live on it.

INDIVIDUAL SUBJECTS/
AREAS OF LAW

Teaching evidence: inference, proof and
diversity

K Mack

11 Legal Educ Rev 1,2000, pp 57-79

When issues of diversity are raised in a
law topic, they often appear - or will be
regarded by the students - as not central
to the substantive legal or doctrinal as-
pects of the topic. Thus, a preliminary
teaching question which arises is the spe-
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cialisation/ mainstream debate: should
such material be presented in a separate
segment of the topic (a specialisation) in
order to give it some overt visibility, or
should it be ‘mainstreamed’ by including
references to it throughout the topic? Ei-
ther approach can lead to marginalisation.

The approach to take in teaching ev-
idence is to show how such issues of
diversity are not marginal, but central, by
considering diversity from the very be-
ginning, as embedded in the fundamen-
tal evidentiary questions of relevance
and the logic of proof, by referring to race
and gender issues in a range of eviden-
tiary contexts, by having at least one spe-
cialist section which focuses intensively
on diversity and by including considera-
tion of race and gender in assessment,

Evidence is the law of facts. The ob-
jectives in the author’s subject topic guid
reflect this emphasis on facts, rather th
arule-sensitive approach. Evidence rules
about what cannot be done with facts
and inferences make no sense to students
unless they first know how to use facts
and to draw inferences from them. This
approach to evidence law requires teacher
and student to investigate how we think
and why we think a certain way and to
expose unacknowledged assumptions,
beliefs and ideas. Analysing the intuitive-
ness of reasoning about facts orients us
towards understanding people, our-
selves and others, and it is an infinitely
generalisable ability.

The course beings by asking what it
means to call the reasoning process be-
hind the law of evidence ‘natural’. In its
deployment of these so-called ‘natural’
processes of fact discovery, the law of
evidence makes a number of explicit and
implicit assumptions about human behav-
iour and reasoning processes. Evidence
law assumes that fact finding is and
should be entirely ‘rational’ in the sense
that it is governed by principles of logic.
An implication of this rationalist approach
is the correspondence theory of truth:
events occur and exist independent of
human observations, and true statements
correspond with these facts. A further
assumption of the law of evidence is ‘uni-



