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Anti-dumping
Cooperation assists in expediting a complex 
process

A us tra lian  in d u s try  benefits  
w hen  the re  is early 
coopera tion  and close lia ison  
betw een C ustom s and ind u s try  

to  expedite an a n ti-d u m p in g  
investiga tion .

D um p in g  occurs w h e n  goods are 
exported to A us tra lia  a t a price th a t is 
be low  th e  d om estic  price o f the  goods in 
the  c ou n try  o f export. D um p ing , a fo rm  
o f price d iffe re n tia tio n , is not a 
proh ib ited  practice under in te rn a tio n a l 
trade ag reem ents, but rem ed ia l action 
m ay be taken w h e re  d um p in g  causes, or 
th rea tens to cause, m a te ria l in ju ry  to  an 
A u s tra lian  industry.

S im ila rly , a sub s id y  is any fin a n c ia l 
assistance, or incom e o r price support, 
paid by a fore ign g ove rnm en t th a t e ithe r 
d irec tly  or ind irec tly  benefits  an exporter. 
If the effect o f the  sub s id y  causes, or 
th rea tens to cause, m a te ria l in ju ry  to  an 
A us tra lian  industry , rem ed ia l action m ay 
be taken. A c o u n te rva ilin g  d u ty  is 
im posed to cou n te rac t a subsidy and 
these usu a lly  app ly  fo r five  years.

C ustom s, th roug h  its Trade M easures 
B ranch, inves tigates m atte rs  re la ting  to 
im p o rts  in to  A us tra lia  o f goods th a t are 
dum ped or subsid ised .

In the  m a jo rity  o f cases, C ustom s 
com m ences inves tig a tions  in response to 
app lica tions  by A u s tra lia n  industry. If 
C ustom s decides to in it ia te  an 
inves tiga tion  it in v ite s  o the r in terested 
parties, inc lu d ing  im p orte rs , exporters 
and end-users, to  partic ipa te  by 
p rov id ing  sub m iss ions  supported  by 
evidence.

D uring  the  inves tig a tion , Trade 
M easures s ta ff v is it the  A us tra lian  
ind us try  and o the r in terested parties to 
ve rify  the  in fo rm a tio n  provided.

The  A us tra lian  a n ti-d u m p in g  and 
c ou n te rva ilin g  system  w o rks  on one o f 
the  sho rtes t inves tig a tion  tim e fra m e s  in 
the  w orld . Once an app lica tion  is 
received, C ustom s m ust decide w ith in  
2 0  days w h e th e r there  are reasonable 
g rounds fo r in it ia t in g  a fu ll inves tiga tion . 
If an inves tig a tion  is com m enced, 
C ustom s m u s t place a s ta te m en t of 
essentia l facts on the  pub lic  record 
w ith in  1 1 0  days, and report to  the 
M in is te r w ith in  1 5 5  days. C ustom s can 
im pose p re lim in a ry  a n ti-d u m p in g  or 
cou n te rva ilin g  m easures a fte r 6 0  days 
w here  the re  are s u ffic ie n t g rounds to do 
so.

At the  end o f an inves tiga tion , 
C ustom s reports to  the  M in is te r for 
Justice and C ustom s and m akes 
reco m m end a tions  abou t w h e th e r 
co u n te rva ilin g  m easures shou ld  be 
im posed, based on the  best in fo rm a tio n  
ava ilab le .

G iven the  com p lex ity  o f som e cases 
and the  special c ircum stances o f som e 
industries, im p orte rs  and exporters, 
the re  is the  po ten tia l fo r delays to  occur 
d uring  the  inves tig a tion  process. W he re  
necessary, C ustom s m ay seek an 
extens ion  o f t im e  fo r the  s ta te m en t of 
essentia l facts and report to  the  M in iste r. 
Delays can be fru s tra tin g  fo r A us tra lian  
industry, im p orte rs  and exporters a like , 
as the re  is inev itab ly  som e unc e rta in ty  
(and, in som e cases, a degree of
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Case study

Cooperation with the Australian steel industry

Recent experience in th e  con tex t o f the  Federal G o ve rn m e n t’s c o m m itm e n t to 
ass is t the  A u s tra lian  steel in d u s try  has h igh ligh ted  the  bene fits  o f ea rly  coopera tion .

On 19  M arch 2 0 0 2 ,  th e  A u s tra lia n  G ove rnm en t estab lished  a M in is te r ia l Task 
Force com p ris ing  the  M in is te rs  fo r  Fore ign A ffa irs  and Trade, In d u s try  Tou rism  and 
Resources, and Justice  and C ustom s w o rk in g  jo in t ly  w ith  th e  A us tra lia n  steel 
ind u s try  and peak u n io n  rep resenta tives. T h is  fo llow ed  th e  im p o s itio n  o f safeguard 
m easures on steel im p o rts  by th e  U SA  and the  conseq uen t responses to  th a t action 
by th e  European U n ion , C h ina  and o th e r s ig n ific an t steel m arke ts .

T he  M in is te r ia l Task Force a lso estab lished  a M o n ito r in g  C o m m itte e  tasked w ith  
th e  m o n ito rin g  o f steel im p orts . C us to m s has been w o rk in g  w ith  A u s tra lia ’s steel 
in d u s try  to  develop a system  th a t p rovides early  w a rn in g  o f s ig n ific a n t changes to  
steel im p o rt pa tte rns w h e re  the re  is a risk  o f d um p ing . The  type o f in fo rm a tio n  
com p iled  b y  th e 'M o n ito r in g  C o m m itte e  ranges fro m  "a n 'o v e rv ie w  o f a ll steel im p o r ts ' 
to  specific  price and vo lu m e  in fo rm a tio n  fo r each steel im p o rt category. A us tra lian  
Bureau o f S ta tis tics  c o n fid e n tia lity  res tric tions  are rigorously  app lied  to  th is  
in fo rm a tio n  to  ensu re  th a t ind iv id u a l exporters  are no t exposed w h e re  they  have 
been granted con fid en tia l tre a tm e n t o f th e ir  data.

C ustom s a lso  offered to  ass is t m em b ers  o f th e  A u s tra lian  in d u s try  
c o n tem p la ting  an a n ti-d u m p in g  a p p lica tion  by arrang ing  fo r c om p a ny  v is its  by a 
dedicated team  o f sen io r and experienced Trade M easures staff.

The  expert team  assisted those  com p a n ies  w h o  to o k  up th e  o ffe r by:
•  p rov id ing  advice on th e  p rocedures fo r lodging an ap p lica tion
•  p rov id ing  m ore  specific  gu idance on w h a t is required in an  app lica tion
•  ass is ting  in d u s try  to  ensu re  th a t th e ir  in fo rm a tio n  ga the ring  ac tiv itie s  w ere  

app rop ria te ly  focused to  ob ta in  re levan t in fo rm a tio n
•  ass is ting  in d u s try  to  p resent th e ir  ap p lica tion  in a fo rm a t w h ic h  best presents
■ • th e ir  a r g u m e n ts . .................................................................................................................................

Advice from  Trade M easures s ta ff a t th is  early  stage ass is ts  the  A u s tra lian  
ind us try  to  focu s  on the  key aspects o f its c la im s . For exam ple:
•  w h e th e r and ho w  it is being in ju re d  by dum ped im p o rts
•  w h ic h  ind ica to rs  c lea rly  d em on s tra te  th is  in ju ry
•  w here  fu r th e r data or in fo rm a tio n  m ay be required to  su p p o rt its  c la im s
•  any  o the r fac to rs  re la ting  to  its bus iness o r the  ind u s try  as a w h o le  th a t m ay 

a lso be causing  in ju ry .
“ Ind us try  is c loser to its ow n  business and is the re fo re  in a bette r pos ition  to 

exp la in  h o w  the  ind u s try  operates, dom estic  and global trend s in th e  industry , the  
factors th a t in flue nce  its f in a n c ia l p os itio n , and o the r issues o f con c e rn ,” M s P itm a n  
com m ented .

She said th a t fo llo w in g  coopera tion  w ith  the  A u s tra lian  in d u s try  a t th is  early  
stage, Trade M easures s ta ff a re bette r equipped to  ana lyse  th e  s ig n ific a n t issues 
raised by the  A us tra lia n  in d u s try ’s ap p lica tion . Typically, in d u s try  is then  better 
prepared fo r th e  inves tig a tion  process th a t fo llo w s .

d is rup tio n ) in the  m arke t w h ile  an 
inves tig a tion  is in progress.

Cooperation before lodging an 
anti-dumping application

One area in w h ic h  delays m ay arise 
is the  tim e  taken fo r A us tra lian  in d u s try

to prepare an a n ti-d u m p in g  app lica tion  
in accordance w ith  s ta tu to ry  
requ irem en ts . F u rth e r delays can resu lt 
if C ustom s needs to  ga the r and ana lyse  
m ore in fo rm a tio n  fro m  the  A us tra lian  
ind u s try  once an inves tig a tion  is 
in itia ted .

C ustom s N a tio na l M anager Trade 
M easures Branch Sue P itm an  said, “The 
p rov is ion  o f deta iled  and accurate 
in fo rm a tio n  in an a n ti-d u m p in g  
app lica tion  a llow s  C ustom s to develop a 
c learer and m ore com prehens ive  p icture 
o f an A ustra lian  in d u s try ’s co m p la in t 
before an investiga tion  is in itia ted . It 
a lso reduces the tim e  needed to gather 
and ana lyse  ad d itiona l A us tra lian  
in d u s try  data once an inves tig a tion  has 
c o m m e nced .”

T h e  D um p ing  L ia ison U n it w ith in  the  
Trade M easures B ranch plays an 
im p o rta n t role in p rov id ing  ind us try  
m em bers w ith  deta iled  advice ab ou t the 
type o f in fo rm a tio n  th a t is required in an 
a n ti-d u m p in g  ap p lica tion , the 
inves tig a tion  tim e fra m e s  and process, 
and how  the  A u s tra lian  ind us try  can 
ass is t C ustom s to exped ite the process 
by p rov id ing  deta iled  in fo rm a tio n  and 
data in support o f its c la im s.

Cooperation during the 
investigation

C ustom s recognises th a t once an 
inves tiga tion  is in itia ted , a speedy 
reso lu tion  th a t m in im is e s  u n c e rta in ty  in 
the  m arke t is in the  in terests o f a ll 
concerned.

Flowever, the  progress and ou tcom e 
o f an inves tig a tion  is heav ily  in fluenced  
by th e  q ua lity  and tim e lin e s s  o f the  
in fo rm a tio n  provided to C ustom s by 
in terested parties, both before and 
d u ring  the  investiga tion .

Interested parties are invited  to  m ake 
sub m iss ions  to an inves tig a tion  d uring  
the  firs t 4 0  days o f the  inves tig a tion , 
and again w ith in  2 0  days a fte r C ustom s 
issues the  s ta te m e n t o f essentia l facts. 
C ustom s is obliged to  consider all 
in fo rm a tio n  provided by interested 
parties w hen  fo rm u la tin g  its report and 
recom m end a tions  to  the  M in iste r.

in the  recent Federal C ourt cha llenge 
b rough t by P ilk ing to n  (A us tra lia ) P ty Ltd 
aga inst the  decis ion o f th e  M in is te r in 
re la tion  to  exports o f c lear f lo a t glass 
from  Indonesia , th e  Full Federal C ourt 
em phasised  the  need to  preserve the  
leg is la tive  a im  o f a tim e ly  inves tiga tion  
process.
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In sum m a ry , the  C ou rt held th a t the  
M in is te r, w hen  decid ing  w h e th e r to 
im p ose  a n ti-d u m p in g  m easures, is not 
required  to consider m a te ria l beyond the  
C us to m s report (w h ic h  inc ludes 
con s id e ra tion  o f the  sub m iss ions  m ade 
by in terested parties d u ring  the 
inves tig a tion ). H ow ever, th e  M in is te r is 
no t p roh ib ited  fro m  d o ing  so in 
app rop ria te  c ircum stances— for exam ple, 
in the  rare case w he re  c lear evidence 
com es to  ligh t a fte r the  report, w h ic h  
has th e  effect o f fa ls ify in g  s ig n ific an t 
parts o f its con tents.

“W e agree ... th a t to  require the  
M in is te r to go beyond th e  CEO’s Report 
w o u ld  be subversive o f the  e laborate 
s ta tu to ry  process govern ing  the  
p repara tion o f the  Report, being a 
s ta tu to ry  process put in place to  produce 
th e  transp arency and tim e lin e ss  required 
o f A ustra lia  by the  [W TO  A n ti-D u m p in g ] 
Im p le m e n ta tio n  A g reem ent ... W e do 
no t see in the  leg is la tion  a positive 
p rosc rip tion  on th e  M in is te r in fo rm in g  
h im s e lf or herse lf o f m a tte rs  beyond the  
CEO’s R e p o rt1.”

C on fin ing  the  in fo rm a tio n  before the  
M in is te r in th is  w a y  a llo w s  C ustom s to 
m eet its s ta tu to ry  and in te rn a tiona l 
ob lig a tions  w ith in  leg is la tive  tim e fra m es  
and provides greater ce rta in ty  to  all 
in terested parties.

Cooperation after trade 
measures are imposed

Once trade m easures are im posed, 
they  rem a in  in place fo r five  years 
un less revoked ea rlie r (fo llo w in g  an 
app lica tion  by an in terested party). 
C ustom s seeks to  ensu re  the  
effectiveness o f the  m easures im posed 
by m on ito ring  sub seq uen t im p orts  on a 
regular basis and id en tify ing  any 
com p liance prob lem s.

The D um p ing  L ia ison U n it in the  
Trade M easures B ranch m on ito rs  
im p o rts  o f p roducts sub jec t to  trade 
m easures, genera lly  in response to 
com p la in ts  by in terested parties.

“T he  sources o f com p la in ts  va ry  
from  the  A us tra lian  in d u s try  expressing 
concern about the  se lling  prices o f 
im ported  goods re m a in in g  unchanged

a fte r the  im p o s itio n  o f d um p in g  duties, 
to  im p o rte rs  concerned th a t they  are 
unab le  to m a tch  the  se lling  prices o f 
o the r im p o rte rs ,” said Petri Povel, A cting  
D irec tor D u m p in g  L ia ison U n it.

"T h e  D u m p in g  L ia ison U n it also 
in itia te s  m o n ito r in g  ac tiv ity  in certa in  
c ircu m stance s w h e re  a high v o lu m e  of 
im p o rts  o f p roducts sub jec t to d um p in g  
or c o u n te rv a ilin g  du ties occurs.

“W h e re  the re  appears to  be 
com p lia nce  p rob lem s, the  D um p ing  
L ia ison U n it w ill und e rtake  a detailed 
inves tig a tion  o f th e  costs and se lling  
prices associated w ith  the  im ported  
goods. If sa les by the  im p o rte r are found  
to be b e low  cost, C ustom s unde rtakes 
d u ty  recovery ac tion  w he re  poss ib le ,” 
added M s Povel.

F u rth e r ac tion  m ay inc lude seeking  
approva l from  th e  M in is te r to und e rtake  
a fo rm a l rev iew  o f the  level o f the  
m easures w h e re  appropria te . Interested 
parties can a lso seek a rev iew  o f the  
m easures a fte r th e y  have been in place 
fo r 12  m o n th s .

Information about trade 
measures

A us tra lia n  producers in ju red  by 
dum ped or subsid ised  im p o rts  m ay w ish  
to  con tac t the  Trade M easures D um p ing  
L ia ison U n it, w h ic h  can provide 
gu idance in th e  req u ire m en ts  fo r m ak in g  
a fo rm a l a p p lica tion . For an app lica tion  
to resu lt in an inves tig a tion , evidence of 
d u m p in g  (or su b s id is a tio n ), m ateria l 
in ju ry  and causa l lin k  betw een the  tw o  
needs to  be provided.

Im p orte rs , consum ers , or exporters 
to  A us tra lia  m ay w is h  to partic ipa te  in 
ongo ing  inves tig a tions  if they  believe 
th a t th e y  w ill be adverse ly affected by 
the  im p o s itio n  o f trade m easures.
In fo rm a tio n  on p roducts th a t are 
c u rre n tly  sub jec t to  trade m easures can 
also be ob ta ined  from  C ustom s or from  
the  C us to m s w ebs ite .

For fu r th e r  in fo rm a tio n  go to 
w w w .c u s to m s .g o v .a u , or con tact the  
Trade M easures  O ffice on te lephone 
0 2  6 2 7 5  6 5 4 7 .

1 Pilkington (Australia) Ltd v Minister o f State for Justice and Customs [2002] FCAFC 423 at p46
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