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Unfortunately, the various bills, amendments and proposed provisions 
which constitute the drafting process of the Australian Constitution during 
the 1890s and 1900 have not been gathered together and published. As a 
consequence, tracing the origins and evolution of particular sections of the 
Constitution is not merely difficult but has been haphazard and often 
inaccurate. In marked contrast is the accessibility of debates in the 
Constitutional Conventions of 1890, 1891, 1897-98, the colonial parliaments 
and United Kingdom Parliament! If history has any meaningful role in 
constitutional interpretation,= greater attention should be devoted to 
ascertaining and making available the complete sequence of all draft provisions 
utilized in arriving at the words which constitute the text of the Australian 
Constitution. 

A chronological list of 'Successive Printed Versions of a Bill to constitute 
the Commonwealth of Australia, 1890-1900' has been published.) Other 
relevant documents should be added. In November 1890 Samuel Griffith 
drafted a detailed division of legislative powers to accommodate a federal, 
not territorial, separation of Queensland into three districts - Southern, 
Central and Northern - with a central legi~lature.~ Although not a complete 
draft constitution, it enumerates a 'distribution of the respective powers and 
functions of the Legislatures of the United Provinces and the Separate 
Provinces' and is important for the obvious connections with section 51 of 
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the Australian Con~ti tut ion.~ For example, powers to be assigned to the 
'Legislature of the United Provinces' included: 

5. External affairs, and the relations of the United Provinces to the United Kingdom and 
to the other Australasian Colonies or Provinces. 
13. Defence and military and naval service. 
16. Fisheries. 
24. Affairs of people of any race who are not included under the laws applicable to the general 
community, or with respect to whom it is necessary to make special laws. 

Several other powers in this Griffith draft are also remarkably similar to 
the concurrent legislative powers conferred by section 51 on the 
Commonwealth Parliament. 

An amended version of this 1890 distribution of powers was provided by 
Griffith in 1891 to the Queensland Legislative As~embly.~ The thirty-four heads 
of power assigned to the proposed United Provinces Legislature in the 1890 
proposal became thirty-eight in the 1891 proposal. There were also substantive 
differences. For example, the race power became: 

Affairs of people of any race with respect to whom it is necessary to make special laws not 
applicable to the general community, but not including the aboriginal native race;' 

Elaboration of the details of the division of legislative, executive and judicial 
powers between the proposed new colony - The United Provinces of 
Queensland - and its northern, central and southern provinces occurred in 
the Queensland Constitution Bill 1892 drafted by Griffith.8 Following a 
decision to divide Queensland into two, southern and northern, rather than 
three,  province^,^ Griffith introduced in the Legislative Assembly a revised 
Queensland Constitution Bill 18921O Although neither Bill was passed by the 
Queensland Parliament, they, together with Griffith's 1890 and 1891 proposals 
and Federal Council of Australasia Bill 1884;' are the predecessors, either in 
exact or similar form, of the draft and final provisions in the Australian 
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Constitutionf2 Knowledge of their existence and circumstances in which 
Griffith drafted these Queensland documents would, therefore, provide a more 
complete and, perhaps, clearer record of the historical antecedents and 
meaning of the text of the Australian Constitution. 

Other documents containing draft provisions should not be forgotten. 
Within the 1890s constitutional convention proceedings are reports of 
committeesj3 minutes of committee deliberationsj4 and amendments and new 
clauses proposed when the Conventions were sitting as a Committee of the 
Wholet5 Outside that convention framework recourse must be to provisions 
proposed in and adopted by colonial parliamentsj6 the United Kingdom 
Parliament" and other organizations and individ~als!~ 

Bringing all of these draft provisions into one publication will be a 
formidable task. Accomplishment of such a project would, however, contribute 
to the elucidation of the Framers' intentions and, ultimately, Australian 
constitutional law. 

" Professor La Nauze considers that Griffith's 1890 proposal 'is relevant to what ultimately 
became Sec. 51' of the Constitution and outlines s. 5l(xxvi) and (xxix) as direct connections: 
La Nauze, supra note 1 at 49, 51-52. There are others. The 1891 proposal and 1892 Bills were 
introduced after the 1891 Constitutional Convention. 
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