MqJICEL (2012) Vol 8(1) 36

ENVIRONMENTAL RIGHTS OR A RIGHT TO THE ENVIRONMENT?
EXPLORING THE NEXUS BETWEEN HUMAN RIGHTS AND
ENVIRONMENTAL PROTECTION

BRIDGET LEWIS*

The importance of the environment to the fulfilment of human rights is
widely accepted at international law. What is less well-accepted is the
proposition that we, as humans, possess rights to the environment beyond
what is necessary to support our basic human needs. The suggestion that
a human right to a healthy environment may be emerging at international
law raises a number of theoretical and practical challenges for human
rights law, with such challenges coming from both within and outside the
human rights discourse. It is argued that human rights law can make a
positive contribution to environmental protection, but the precise nature
of the connection between the environment and human rights warrants
more critical analysis. This short paper considers the different ways that
the environment is conceptualised in international human rights law and
analyses the proposition that a right to a healthy environment is
emerging. It identifies some of the challenges which would need to be
overcome before such a right could be recognised, including those which
draw on the disciplines of deep ecology and earth jurisprudence.

)| INTRODUCTION

The influence of environmental factors on our ability to enjoy fundamental human
rights is well recognised. Many of the rights guaranteed under international human
rights law are defined to include an environmental dimension. For example, the rights
to the highest attainable standard of health and to an adequate standard of living
depend on a certain degree of environmental quality and in several cases,
environmental degradation or destruction has been viewed as a violation of these
human rights. Many people, particularly those living in poor communities or
developing states, rely directly on the environment for their livelihoods, and
environmental problems like pollution or global warming can directly interfere with
the enjoyment of their fundamental human rights. The environment also frequently
plays an integral role in the lives of indigenous communities, such that when the
environment is damaged or destroyed it can have impacts for a wide range of social
and cultural right as well. This important relationship between a healthy environment
and the enjoyment of our human rights is well recognised. What is less well-accepted
is the proposition that we, as humans, possess rights to the environment beyond what
is necessary to support our basic human needs. The suggestion that a human right to a
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healthy environment may be emerging at international law raises a number of
theoretical and practical challenges for human rights law, with such challenges
coming from both within and outside the human rights discourse. It is argued that
human rights law can make a positive contribution to environmental protection, but
the precise nature of the connection between the environment and human rights
warrants more critical analysis.

This paper begins by considering the way that the environment is constructed within
the international human rights legal framework and identifying some of the benefits
of applying human rights to environmental protection. It will then evaluate the current
legal status of a potential right to a healthy environment and the prospects for future
development of this right. The paper will then address some of the theoretical
challenges to the recognition of such a right, both from within human rights discourse
and further afield, including those which draw on the disciplines of deep ecology and
earth jurisprudence.

I CONSTRUCTION OF THE ENVIRONMENT IN INTERNATIONAL HUMAN RIGHTS
Law

Broadly speaking there are at least two possible conceptualisations of the environment
within a human rights legal framework. In one approach, the environment is viewed
as a precondition for the enjoyment of human rights. Environmental factors may
therefore influence or determine the level of rights fulfilment and environmental
degradation can amount to a violation of those rights. This relationship is well
established within international human rights legal discourse and the environmental
dimensions of several long-standing rights have been well-defined. In an alternative
approach, the environment is a form of entitlement to which a human right to a
healthy environment exists. This section will explore the first of these two approaches
in more detail.

It is a well-accepted principle of international human rights law that a healthy
environment is a necessary precondition for the promotion of several recognised
rights.! In his separate opinion in the Gabcikovo-Nagymaros case before the
International Court of Justice, then Vice-President Justice Weeramantry stated:

the protection of the environment is. .. a vital part of contemporary human rights
doctrine, for it is sine qua non for numerous human rights such as the right to health
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and the right to life itself. It is scarcely necessary to elaborate on this, as damage to
the environment can impair and undermine all the human rights spoken of in the
Universal Declaration on Human Rights and in other human rights instruments.’

The way in which the environment operates as a precondition for the enjoyment of
human rights can be described as either direct or indirect. In the sense of the former,
poor environmental conditions can directly limit an individual’s or a community’s
ability to enjoy a specific right which is guaranteed to them under law. In recognition
of this, international law defines certain rights to include environmental dimensions.

The International Covenant on Economic, Social and Cultural Rights (ICESCR)
article 12 establishes a ‘right of everyone to the enjoyment of the highest attainable
standard of physical and mental health’. A similar right is also enshrined in the
Convention on the Rights of the Child, the Convention on the Elimination of All
Forms of Discrimination against Women,* and the International Convention on the
Elimination of All Forms of Racial Discrimination.’

As outlined in Article 12, all states undertake to improve ‘all aspects of environmental
and industrial hygiene’. In the General Comment No 14, the United Nations
Committee on Economic, Social and Cultural Rights elaborated on the meaning of
article 12 statingThe wording of article 12 is intended to include a ‘wide range of
socio-economic factors and underlying determinants of health’ including ‘food and
nutrition, housing, access to safe and potable water and adequate sanitation, safe and
healthy working conditions, and a healthy environment’. Article 12 also requires ‘the
prevention and reduction of the population’s exposure to harmful substances such as
radiation and harmful chemicals or other detrimental environmental conditions that
directly or indirectly impact upon human health’.® General Comment No 14 clearly
indicates that the environment is considered a significant contributing factor to
achieving an adequate standard of health, and environmental problems such as
pollution are constructed as barriers to the full enjoyment of the right.

Article 11 of the ICESCR guarantees to all individuals the right to ‘an adequate
standard of living... including adequate food, clothing and housing, and the
continuous improvement of living standards.” This right is also located in the
Convention on the Rights of the Child.” 1t is considered that the right to an adequate
standard of living implies rights to adequate food and water,® and is clearly affected
where environmental degradation such as pollution, deforestation or desertification

Gabcikovo-Nagymaros Project (Hungary v Slovakia) (Separate Opinion of Vice-President
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affects the availability of clean and secure water supplies, or limits a community’s
ability to provide adequate food and nourishment.

The environment can also have a direct impact on indigenous human rights.
International human rights law recognises the rights of indigenous peoples to enjoy
their own culture, to profess and practise their own religion and to use their own
language.’ It also recognises the rights of peoples to self-determination, including the
right to dispose of their natural resources and to a means of subsistence.'’ The
International Labour Organisation’s Indigenous and Tribal Peoples Convention
imposes an obligation on governments to protect and preserve the environment of
indigenous territories.'’ The Convention also guarantees rights to traditional activities
such as hunting, fishing, trapping and gathering."? It is not difficult to appreciate the
impact that environmental factors can have on these rights.

The environment can also have an indirect impact on the enjoyment of human rights.
A poor environment may affect an individual’s or community’s capacity to realise
their human rights generally, or impede a government’s ability to protect the rights of
its citizens. This is perhaps best demonstrated in the context of major environmental
disasters such as floods, earthquakes or tsunamis, where resources which would
otherwise be used for development of human rights, are necessarily diverted to
address the more immediate environmental concerns.

Human rights fulfilment can also be seen as a stepping-stone towards better
environmental protection. In circumstances where human rights capacity is
maximised, governments are better able to address broader environmental issues,
including climate change mitigation and adaptation strategies. Competing demands
on a state’s resources however may lead the government to prioritise more immediate
human rights needs over broader, longer-term environmental protection measures.
Nevertheless, where a population’s human rights are generally satisfied, they are
more likely to demand better environmental protection from their government, and
the government is likely to be better equipped and more favourably disposed to
provide it. With particular reference to climate change policy, where a State is
struggling to meet the basic needs of its citizens, it may be difficult to obtain a
commitment from that State’s government to lower greenhouse gas emissions. The
links between human rights and the environment can therefore be expanded to reveal
a complex network of relationship of cause and effect in which the environment both
supports and is supported by strong human rights protections.

1T AN EMERGING RIGHT TO A HEALTHY ENVIRONMENT?

An alternative conceptualisation of the relationship between human rights and the
environment provides that a healthy environment is something to which human beings
are entitled, independent from other human rights. It has been suggested by some that
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such a right is emerging at customary law," or that it ought to be added to the

catalogue of rights contained in multilateral human rights treaties.'* The relationship
between the environment and human rights is clearly significant, and on this basis,
humans may be entitled to claim a certain degree of environmental well-being as
fundamental. The proposal however to recognise a stand-alone human right to an
environment of a particular quality presents a number of practical and theoretical
challenges.

For convenience this paper refers to the right to a healthy environment but it should be
noted that the literature regarding this emerging independent right employs a wide
range of language. As well as those who have advocated for recognition of a right to a
healthy environment,'> other authors have adopted formulations including the right to
a good environment,'® a healthful environment,'’ a clean environment,'® a pure and
decent environment,19 and various combinations thereof. Each formulation however is
open to interpretation, leaving the precise scope and content of the proposed right
unclear. Nevertheless, despite different terminology, some common characteristics are
evident for example; environmental degradation per se would be a violation of human
rights even where violations of other specific rights could not be established. An
individual or a community would be able to claim a breach of the right without having
to establish that any other rights violation had occurred.*’

It has been argued that the right to a healthy environment ought to be included in
human rights law by way of a multilateral treaty.”' Given that the environment is of
international concern, some have argued that it is only appropriate that environmental
protection be addressed through international instruments, and that the strong links
between human rights and environment warrant that international human rights law

Shelton, above n 1, 106; W. Paul Gormley, ‘The Legal Obligation of the International
Community to Guarantee a Pure and Decent Environment: The Expansion of human Rights
Norms’ (1990) 3 Georgetown International Environmental Law Review 85; Stephen Marks,
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435.
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Gormley, above n 13.
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Gormley, above n 13, 96; Turner, above n 16; Lee, above n 14; Steiner, above n 15.
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ought to recognise the right to a healthy environment specifically.” Lee has argued in
favour of an independent, internationally-recognised human right to a health
environment that is narrowly and rigorously defined so as to become a useful and
legally applicable right* Turner further describes that a specific right in an
international legal instrument would allow for claims to be brought by individuals or
groups where domestic laws have failed to offer adequate remedies for harm suffered
as a result of environmental degradation.** It would also bolster the recognition which
the right already receives in some domestic legal systems and enhance the positive
duties which would flow from it.” In addition to the benefits that the new right would
confer to victims of environmental problems, Turner also argues that recognising a
new right to a healthy environment in international law would enhance existing
mechanisms for environmental protection.*®

An argument in favour of including a right to a healthy environment in international
human rights treaties is that it would enable environmental protection to be placed on
equal footing with other human rights, allowing environmental needs to be balanced
against other human interests so as to overcome some of the potential conflict
between human and non-human objectives.?’

Conversely, one of the main criticisms of such a proposed right is in the inability to
adequately define its scope.”® While inclusion of the right to a healthy environment in
a multilateral treaty may enable individuals to bring a claim to a relevant tribunal or
committee it has been argued that it would be extremely difficult to identify
appropriate standards of environmental health or well-being against which to
adjudicate potential violations of such a right.” Interestingly, this rationale has been
used by some authors as a justification for codification of a specific right in
international treaty law,’® while other commentators remain sceptical that it would
ever be possible to achieve satisfactory specificity.’!

While there is currently no broadly applicable multilateral treaty which guarantees the
right to a healthy environment, there are a number of regional treaties and soft-law
instruments which do refer to the right, as well as a growing number of national
constitutions. For example, in 1972 the Declaration of the United Nations Conference
on the Human Environment stated:

Man has the fundamental right to freedom, equality and adequate conditions of life,
in an environment of a quality that permits a life of dignity and well-being, and he

2 Turner, above n 16, 296; Gormley, above n 13.

3 Lee, above n 14, 286-92.

2 Ibid 292; Turner, above n 16.
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Krause and Allan Rosas (eds) Economic, Social and Cultural Rights (Martinus Nijhoff
Publishers, 2001) 303, 313; Prue Taylor, ‘From Environmental to Ecological Human Rights: A
New Dynamic in International Law?’ (1998) 10 Georgetown International Environmental Law
Review 309, 361; Lee, above n 18, 339.

2 Ibid 135.
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bears a solemn responsibility to protect and improve the environment for present and
future generations.*

The United Nations’ Draft Principles on Human Rights and the Environment further
proclaims that:

All persons have the right to a secure, healthy and ecologically sound environment.
This right and other human rights, including civil, cultural, economic, political and
social rights, are universal, interdependent and indivisible.*®

While the cumulative effect of these statements provides evidence ro support an
emerging customary norm, °° there are several issues which would need to be
addressed before any consensus on this question is likely to be achieved. In order to
evaluate the veracity of these claims that the new right is emerging in custom, it is
necessary to analyse the current nature of state practice and associated opinio juris.

Support for a right to a healthy environment can be found within regional human
rights regimes. The Additional Protocol to the American Convention on Human
Rights in Area Economic, Social and Cultural Rights states that ‘everyone shall have
the right to live in a healthy environment and to have access to basic public services’*
and the African Charter on Human and Peoples’ Rights states that ‘all peoples have
the right to a general satisfactory environment favourable to their development.”*®

In addition, a growing number of states recognise the right to a healthy environment
in national constitutions. Some fifty-nine constitutions guarantee a right to a healthy
environment in some form, while over one hundred impose an obligation on
governments to protect the environment.”’ It has been argued that this trend represents
consistent state practice sufficient to evidence an emerging customary norm.’®
However, an examination of even a few of these constitutions reveals some significant
challenges for this proposition.

The Argentine constitution provides that residents ‘enjoy the right to a healthy,
balanced environment which is fit for human development and by which productive
activities satisfy current necessities without compromising those of future
generations.” *” Article 225 of the Brazilian constitution provides ‘Everyone is entitled
to an environment which is ecologically balanced, which is an asset for the people’s

32 Declaration of the United Nations Conference on the Human Environment, adopted at
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common use and is essential to a healthy life.”*” The Mongolian constitution refers to
the ‘right to a healthy and safe environment, the right to be protected against
environmental pollution and ecological imbalances, and the right to seek legal redress
for violations of those rights.”*' The constitution of Latvia imposes an obligation on
the state to ‘protect the right of everyone to live in a benevolent environment by
providing information about environmental conditions and by promoting the
preservation and improvement of the environment.’

As can be seen from this small sample, various constitutions employ a very wide
range of language, and are open to interpretation. Even an apparently simple
formulation such as ‘right to a healthy environment’ raises significant questions as to
the scope and content of the right. How is a ‘healthy environment’ to be defined? Is it
intended to mean an environment which is good for human’s health, or which is in
good health itself?

Many formulations of the right to a healthy environment appear on closer inspection
to be merely reiterations of existing rights, albeit with emphasis on their
environmental dimensions. There are relatively few examples of a truly independent
right articulated in national constitutions or regional instruments. For example, the
right to a generally satisfactory environment found in the African Charter refers to an
environment which is favourable for people’s development, the implication being that
we should judge how satisfactory the environment is by reference to whether it serves
to further human development. As such, rather than providing evidence of a new
right, domestic and regional human rights law seems merely to reaffirm existing
human rights principles.

The other criterion for accepting a new principle of customary international law is
that of opinio juris — that is, consistent state practice must be accompanied by an
attitude among states that they are legally obliged to adhere to the those practices.*
Although national constitutions indicate a willingness to recognise certain values or
national priorities, the mere inclusion of wording in a constitution is not on its own,
sufficient evidence of opinio juris. Furthermore it would be necessary to consider the
justiciability of such constitutional rights, their enforcement by the courts and their
incorporation into legislation. While beyond the scope of this paper, without evidence
of widespread implementation and enforcement within domestic legal systems, it
seems unlikely that a customary right could be established at the international level.

v CHALLENGES FOR A NEW RIGHT
The analysis above suggests that it is unlikely that the right to a healthy environment

currently exists in any enforceable sense at international law. There are those who
would advocate for its inclusion by way of a multilateral treaty. This section considers
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some of the challenges for such a proposal, in both theory and practice, and from
within and outside the human rights discourse.

A Challenges from within Human Rights Law

Several scholars have argued against recognising a new right to a healthy environment
in international law. One criticism centres on the problem of proliferation of human
rights. As Shelton argues, ‘there are legitimate fears that the addition of numerous
claims will devalue existing human rights.”*> Gibson emphasises the need to ensure
that any new right is supported by existing human rights theory and architecture
commenting:

[t]he right to a clean environment is not a frivolous claim; however, declaring it to be
a human right without support at the highest level threatens the integrity of the entire
process of recognising human rights.**

While it is important for international human rights law to evolve to meet
contemporary problems, Alston argues that a ‘delicate balance must be struck which
ensures respect for the integrity of the tradition both in terms of its content and of the
process by which it evolves.” *

Some authors have attempted to set out criteria for admitting new rights. Ramcharan
states that human rights are rights which possess certain characteristics, such as
universality; essentiality to human live, security, dignity, liberty and equality;
essentiality for international order and for the protection of vulnerable groups.*®
Gibson argued that any new right must be consistent with but not repetitive of existing
human rights law.*’ As discussed earlier in this paper, human rights law already
recognises the significant links between environment and human rights protection.
Following from this, Handl has argued that it is difficult to conceptualise the right to a
healthy environment as an independent and inalienable right.

While several authors have attempted to formulate a definition or checklist for what a
human right is, Alston has argued that setting substantive criteria for determining
human rights is unworkable.” Writing in relation to the right to development, he has
said that there are no inherent reasons why new rights shouldn’t be recognised, but
that ‘much work remains to be done before the concept of [the right to development]
can attain the degree of specificity and concreteness which would enable it to be
operationally significant at either the national or international levels.”*” Inferring that
at the very least Alston would require some clarity of scope and content before
accepting a new right to the human rights catalogue, the right to a healthy

3 Shelton, above n 1, 121.

4 Gibson, above n 18, 9.

» Philip Alston, ‘Creating New Environmental Rights under International Law: Desirability and
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47 Gibson, above n 18, 6-8.

48 Philip Alston, ‘Conjuring up new rights’ (1984) 78 American Journal of International Law 607,
617.

¥ Ibid.
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environment might fail his test as well; the challenge of defining the right with
sufficient specificity has been outlined above. Ultimately, the lack of consensus
regarding the definition of such a right would mean that any attempt to include it in
international treaty law would inevitably be a slow and contentious process.”’

As well as concerns relating to the proliferation of new rights, some scholars have
identified substantive issues with the scope and content of a right to a healthy
environment and on those grounds have argued that it may be inappropriate subject
matter for international human rights law, or at least that its inclusion would require
significant work in carefully defining the right. Shelton recognises that environmental
degradation has the potential to impact upon future generations, and points out that
any right to a healthy environment implies ‘significant, constant duties toward persons
not yet born.””' Further, the right to a healthy environment potentially expands the
territorial scope of state obligations. Shelton has argued that ‘the required broad
expansion of state liability may prove to be the biggest single hurdle to establishing a
right to environment.”**

Environmental problems such as pollution, disruption of biodiversity and global
warming are not usually confined to political boundaries. Developing over a lengthy
period of time, it is difficult to identify the precise cause and effect, or the identity
victims of human rights violations. The temporal and geographic dimensions of the
right to a healthy environment presents challenges for human rights theory which has
traditionally limited the responsibilities of states to protect and fulfil the rights of their
own citizens or those within their territories. In light of these obstacles, Shelton
concludes that ‘environmental protection cannot be wholly incorporated into the
human rights agenda without deforming the concept of human rights and distorting its

program.”>

B Challenges from outside Human Rights Law

A major criticism of the proposal to introduce a right to a healthy environment is that
such a right would be too anthropocentric. In casting the right to a healthy
environment as a human right, it is inextricably linked to human interest. This
alignment has provoked criticism from the fields of deep ecology,” and earth
jurisprudence,’® on that basis that it effectively denies recognition of animals, plants,
species and ecosystems as rights-holders, thereby making their protection contingent
on establishing some other human interest.>®

50 Taylor, above n 28, 317.

31 Shelton, above n 1, 134.

2 Ibid 134.

>3 Ibid 137.

> Bill Devall and George Sessions, Deep Ecology (Gibbs Smith, 1985).
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Law: A Manifesto for Earth Justice (Chelsea Green, 2™ ed, 2011).
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protection of the environment’ in Alan Boyle and Michael Anderson (eds), Human Rights
Approaches to Environmental Protection (Oxford University Press, 1996) 43, 48-9.

56



46 MgqJICEL (2012) Vol 8(2)

Gibson argues that by labelling the right to a clean environment a ‘human’ right, the
natural world is valued according to human values and needs with humans being
promoted to a position of superiority.”’ This is contrary to the deep ecologists’
account, which holds that ‘all organisms and entities in the ecosphere, as parts of the
interrelated whole, are equal in intrinsic worth.”>® Promoting a human right to a
healthy environment, it is argued, perpetuates the values and attitudes that are at the
root of environmental degradation, and reinforces the idea that the environment is
only there to serve human needs, creating a hierarchy where human needs supersede
environmental concerns.>

Both Gibson and Macdonald argue that, while a rights-based approach to
environmental protection can be useful, the use of human right to a healthy
environment may be problematic, in that it takes away from a more ecocentric
approach.®® Macdonald argues, however, that human rights law can contribute to
environmental protection by strengthening the appreciation of environmental
considerations and providing practical mechanisms for achieving better
environmental outcomes.®’ Furthermore Taylor suggests that, while an environmental
human right is essentially an anthropocentric concept which presents some concerns,
it may nonetheless play some useful role in developing an ecological consciousness
which will “foster the adoption of a new environmental ethic.”®

AV CONCLUSION

A wide range of international, regional and domestic instruments refer to the
relationship between the environment and human rights. An examination of these
instruments reveals an equally diverse range of conceptions of that relationship, many
of which have been taken up or critiqued in relevant scholarly work. It is reasonably
well-accepted that the environment is important for the enjoyment of human rights,
and that a healthy environment is instrumental in the fulfilment of human rights such
as the rights to health, water, food and housing. There also seems to be a common
perception that a human rights-based approach to environmental problems can yield
practical benefits for environmental protection, although the best way to harness this
effect has yet to be fully explored.

In other instances the protection of the environment is regarded as something to which
humans are entitled, independent of their other needs or interests. While intuitively it
may seem appropriate for humans to claim some entitlement to a good environment
(however that may be defined), whether such a claim ought to be recognised as a
‘human right’ under international law, and, if so, how such a right should be defined
and implemented remains unclear.

An independent right to a good environment must be justified on the basis that an
environment of a particular standard is essential for human well-being. In order to
avoid duplication of existing rights, the right would need to stand alone from other

37 Gibson, above n 18, 14.
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61 Macdonald, above n 14, 217.

62 Taylor, above n 28, 311.
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human needs, yet still remain precise enough to enable meaningful implementation
and enforcement. These requirements however of essentiality, independence and
precision have so far proved difficult to reconcile. Accordingly, the question remains
as to how a right to a good environment can be defined with adequate precision so
that the human interest in the environment is made clear without reference to other
human needs which are already the subject of existing human rights.

It may be the case that the ongoing focus on the right to a good environment distracts
us from valuable work which can still be pursued using the human rights which are
already guaranteed. A better understanding of environmental dimensions of existing
rights, and the mutually beneficial interactions between environment and human
rights may be a worthwhile alternative than to offer pursuing a new right which
arguably has limited prospects of achieving consensus in terms of its scope and
implementation, and similar challenges in garnering adequate support from states to
grant it admission at international law.



