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I am grateful to you for all for this splendid occasion and for 
the generous sentiments which you have expressed by your 
toast. 

Jam especially grateful to Gyles and Wheelahan for dealing 
with me so kindly. May I remark upon how much nicer their 
speeches were than at least one of those delivered at the last 
Bench and Bar Dinner which I attended, which was an occasion 
to honour my predecessor upon his retirement. 

I have no criticism to offer concerning the speech made by 
Waddy on that occasion. Indeed, his natural sense of fairness 
and good manners was such that he was evidently constrained 
to abandon the prepared speech that he had written for the 
occasion and to deliver, as a reaction to the offensive speech 
made by Meagher, what could only be described as a hagiog-
raphy concerning Sir Laurence. It is rather, the self-indulgent 
effusions of Meagher that I intend to contrast with this eve-
ning's dignified and generous speeches. 

In this regard, I find myself the subject of some constraint 
because of events which have intervened between that occasion 
and the present time. 

As I sat here listening to Meagher's torrent of abuse directed 
carelessly towards my predecessor and myself it never oc-
curred to me as a possibility that the Government would pursue 
its shameless patronage of old boys of Riverview College to the 
length of appointing him to the Court of Appeal. 

The result is that Jam now inhibited in what I can say by way 
of response to that speech. You all know that when I was at the 
Bar wild horses would not drag from me a remark critical of a 
Supreme Court Judge. Now I am obliged to take every 
opportunity to shower Judges with praise. Furthermore, I have 
to respect Mr. Justice Meagher's sensitive personal feelings. 
You may remember that the public announcement of his 
appointment was preceded by a spate of rumours as to difficul-
ties in relation to his health. His Honour, on the occasion of his 
swearing-in, referred to the acute personal embarrassment 
which he had been caused by these rumours and expressed the 
sincere wish that no future references would be made to the 
subject of his personal health. In those circumstances I desire 
to make some references to the subject of his personal health. 

Most of the rumours that you heard were in fact true. Indeed, 
over the Christmas vacation Meagher travelled the world in 
search of accommodating medical opinion, and finally re-
ceived it in a suburb on the outskirts of Morocco. The whole 
sorry affair has resulted in the addition of a new category to any 
formulation of degrees of impossibility. Henceforth, in ascend-
ing order, they can be stated as follows. First, there is a camel 
seeking to pass through the eye of a needle. Second, there is a 
rich man trying to enter the Kingdom of Heaven. Third, there 
is an Attorney General endeavouring to persuade a medical 
practitioner of ordinary standards of competence and probity to 
certify to Meagher's fitness. It should be added that the fitness 
to which I refer is not fitness to run in the City to Surf race, or 
even to act as the anchorman for the Court of Appeal's tug-of-
war team at the Supreme Court Judges' picnic. I am referring 
to fitness to sit still for a few hours a day and listen. 
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But I must not dwell on this new, and somewhat rococo, 
ornament to the Bench. This gathering of Bench and Bar is a 
very happy occasion for me and acrimony is foreign to my 
nature. 

You may be interested, Mr. President, to know that the 
tradition of mutual support and encouragement between the 
Bar and the Supreme Court of New South Wales, and in 
particular the Chief Justice of the Supreme Court, goes back to 
the earliest days of the Colony. 

A well-publicised conflict between Sir Francis Forbes and 
Governor Darling, in the days when the Chief Justice exercised 
something like a power of veto over legislation enacted by the 
Legislative Council of New South Wales, gave rise to a mighty 
conflict in which the Chief Justice's principal, and perhaps, 
only supporters were the Bar. The Governor sought to exact a 
form of social revenge upon the Chief Justice which is de-
scribed by Lady Forbes in a letter that she wrote at the time in 
the following terms: 

"If we gave a dinner party, General Darling would issue 
invitations, at the last moment, to our guests, for the same 
evening, his invitations being headed 
'The Governor Commands Your 
Attendance at Dinner' etc. and our 
promised guests would arrive at our 
house to make their excuses so that 
they might obey His Excellency's 
mandate. In order to save ourselves, 
and our friends, from this humiliation 
we ceased to entertain except at the 
usual Bar diners, when we felt sure of 
our guests as the members of the Bar 
were not subject to Government con- 	 Auey General John 
trol." 

There are two particular aspects of that extract from Lady 
Forbes's letter which are noteworthy. The less important 
relates to her apparent indication that the Chief Justice paid for 
Bar dinners. 

That is a practice which has long since fallen into well-
deserved obsolescence, and I can assure you that there is little 
prospect that it will be revived. The second aspect concerns the 
concluding words of the letter which I will repeat: "The 
members of the Bar were not subject to Government control." 

I doubt that Lady Forbes was expressing a legal opinion. 
Nevertheless, I would like to think that her comments reflected, 
and continued to reflect, a profound truth. If it be the case that, 
going back to the earliest days of this colony, Governments 
have found, as two elements of the community "not subject to 
Government control" the Chief Justice of the Supreme Court 
and the Bar, then that is the way it should be. I trust that is how 
it will remain. 

The Bar is a wonderful institution. I saw from reading a 
newspaper over the Easter weekend that some of its members 
make enormous incomes, and that they are fond of sexual 
gossip. In relation to the latter subject I regret that I have 
nothing to contribute. As to the former, my own ideas as to what 
is a proper sum for a barrister to charge have now crystallised. 
I regard the last fee which I charged as the maximum which is 
appropriate, in both real and nominal terms, and this view can

be expected to be reflected in disciplinary proceedings over the 
next twenty years. 

That period will be one of great change both for the Bar and 
for the Judiciary. The tendency of change is often difficult to 
recognise for those who are living in the midst of it. However, 
I believe it is possible to make some fairly confident predic-
tions. 

One prediction that I believe can be made with a considerable 
degree of confidence is that relations between the Bench and the 
Bar will become even closer than they have been in the past 
because we will share an increasing number of common
members. There used to be a famous, if apocryphal, story told 
about the Australian Golf Club, where Wheelahan is such a 
notable figure. It concerned a letter that was written by the
Secretary of thó Club at the request of the Committee to the 
Committee of St. Andrews in Scotland seeking a ruling upon an 
intricate problem which arose out of circumstances involving 
a golf ball coming to rest in the branches of a tree. The 
Committee of St. Andrews was invited to express an opinion 
upon what was the appropriate action to be taken in such 

circumstances. The response 
came back: "There are no trees
on golf courses". Only a few
years ago I received a similar 

ANN
response from some senior 
English Judges and banisters 
when, as President of the Bar 
Council, I made inquiries as to 
the approach which the Bar 
should take towards the right of 
former Judges to return to the 

Dowd and Chief Justice Gleeson	 Bar and practice. I was told that 
former Judges do not return to the Bar. As a proposition of fact 
that is manifestly untrue of Australia at the present time. 

• I have no doubt that, as an inevitable consequence of Govern-
ment policies, a consequence that has been clearly drawn to the 
attention of the relevant Governments, what has in recent years 

• begun as a trickle of Judges returning to private pra&ice, either 
at the Bar or in firms of solicitors, will become a steady stream. 
The Bench and Bar will have to learn to accommodate this new 
circumstance. I have yet to make up my own mind whether I 
for my part will lift a finger to stop it even if I were able to do 
so. When I speak of Judges returning to private practice I 
mention particularly private practice as banisters or solicitors. 
There is, however, another form of private practice developing 
at a rapid rate in the United States of America. I refer to retired 
Judges returning to private practice as Judges. Depending on 
the extent to which these events occur they may have profound 
consequences, of a structural nature, for the Court system and 
the administration of justice in this country. 

I have confidence in the survival and vigorous growth of the 
independent Bar. Nevertheless, I am sure that the next few 
years will see important structural changes in the organisation 
of the legal profession. I am constantly surprised at the 
ingenuous belief on the part of some who promote change in 
that regard that, once it has commenced, lawyers will have 
control of the direction which it takes. 

For example, I hear solicitors speak of the advent of multi-
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disciplinary practices or business, making what seems to me to 
be the entirely unwarranted assumption that if and when such 
practices or business operations flourish they will have legal 
practice at their centre and other forms of professional or 
commercial activity will be peripheral. The possibility that 
some other form of professional or commercial activity, such as 
accounting, or merchant banking, or even retail banking, will 
lie at the centre of such operations, and that legal activities will 
be peripheral never seems to have occurred to anybody. Why 
lawyers should believe that once that form of competition is 
opened up the competitive activity will be controlled and 
regulated by lawyers is beyond my comprehension. 

We are all going to have to learn to live with these changes, 
more or less comfortably. 

The Judiciary, also, can expect to be under constant pressure, 
and sometimes fairly regular attack. Lawyers and Judges are 
not popular people. Least of all are they popular with those 
whose desires and objectives they from time to time frustrate. 
There is, however, a curious aspect of all this. If imitation is 
the most sincere form of flattery, and if actions speak louder 
than words, then one would have to conclude that amongst the 
ranks of politicians and bureaucrats, the Judiciary must have 
many admirers. 

It is an extraordinary feature of the way in which public busi-
ness in this country has been conducted for generations that 
politicians of all political colours have been extremely anxious 
to establish decision-making tribunals and bodies which have 
some superficial resemblance to the Judiciary and which are 
represented to the public as "independent tribunals". Very few 
people seem to have noticed that the only independence which 
some of these tribunals enjoy is the freedom to do whatever the 
Government of the day wants them to do, and that they operate 
in practice as a method of distancing potentially unpopular 
decision-making from those who should take the responsibility 
for it. In a spirit of disarming frankness, a new phrase has been 
coined. It has now been declared that some people who are, by 
their style and title, represented to the public as Judges are in 
truth only quasi-judges. We are not told whether the corollary 
of that is that such people enjoy and exercise quasi-independ-
ence. The independence of the Judiciary is regarded by all 
public figures in our community as of such fundamental 
constitutional importance and such self-evident value that it is 
the subject of almost universal lip-service. What is, however, 
of interest and deserving of a great deal more attention and 
public investigation is what might be called the quasi-inde-
pendence of the quasi-judiciary. I hope that recent and current 
events might arouse, amongst members of the legal profession, 
a lively interest in that subject, which is worthy of close 
consideration. 

We have in this country a proliferation of decision-making 
tribunals which are represented to the public as being "inde-
pendent". I cannot believe that much more time will be allowed 
to elapse before the correctness of that representation is made 
the subject of close public examination. 

I thank you all for your hospitality and your good wishes. To 
echo the words of an ancient curse, we are all living in 
interesting times. I doubt, however, that many of us would wish 
it were otherwise. U

Famous Last Words 

During the hearing of an appeal, with Barry Toomey QC 
in full flight, a worried-looking Sheriff's Officer burst into the 
President's Court where the Court of Appeal was sitting. On the 
Bench were Kirby P., Samuels J.A., and Meagher J.A. The 
Sheriff's Officer approached the Bench and whispered to the 
Associate who spoke to the President. The following conver-
sation ensued: 

Kirby P. What is the matter you wish to report, 
officer? 

Sheriff's Officer. There has been a bomb threat in the 
building. We want to know how long 
your Honours will be sitting? 

Kirby P. When was it threatened that the bomb 
would go off? 

Sheriff's Officer. At 3.30 this afternoon. 
Kirby P. But it is now quarter to four. Aren't 

you a bit late to be telling us? 
Samuels JA. Perhaps we should consult the Chief 

Justice to see what he wishes the Court 
to do. 

Kirby P. In Northern Ireland, the judges oper-
ate daily under these threats. I think 
we should continue to sit. 

Sheriff's Officer. We know who made the threat. We 
have not seen the person in the build-
ing. 

Meagher JA. Was he Romanian? 
Kirby P. I think we know the case. The Court 

will continue to sit until the normal 
hour, 4.15 p.m. 

Meagher JA. On earlier expiry. 
Toomey. Whichever shall first occur.

This is the best version of what happened that could be pieced 
together after the event. U 

Vote-Catching 
Mr. Griffith: If the Court pleases, the previous New South 

Wales Government went into its last election 
with a slogan "back to basics" and, to some 
extent, the same description might be applied to 
our contentions, of which the Court has a copy, 
although I suppose we hope for a unanimous 
vote as a result of that. 

Deane J:	 That certainly could not be applied to the Act
you are defending, Mr. Solicitor. 

Mr. Griffith: No. Yes, Your Honour. 
McHugh J:	 And that government got defeated too, did it 

not? 
Mr. Griffith: Well, Your Honour, that is why I made the 

analogy with a smile, but we are not looking for 
votes, although seven judgments would be a 
satisfactory response, Your Honour. 

(State ofNew South Wales & Ors. v. Commonwealth ofAustra-
ha, High Court, 4 October 1989). 
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