
Reports from Bar Council Committees
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Accident Compensation Committee 

On 2nd October, 1989 there came into force the new 
provisions relating to the amendments to the Workcover legis-
lation including its retrospective provisions. This legislation, 
as members are probably aware, is the result of a long period of 
inquiry by a Government seeking to implement an election 
promise to re-introduce in New South Wales, common law 
rights for people injured at the workplace whilst keeping 
premiums under strict control The Bar, through its Workcover 
Committee, comprising Coombs Q.C., McCarthy Q.C., Pou-
los, Ferrari, Johns and Cavanagh, ably overseen and at times 
directed by the President, have been engaged in intense nego-
tiations both with the Committee and with respective members 
of the Government regarding the provisions of the new bill. 

These negotiations were intensely frustrating at times as 
the goal posts of costs were moved on several occasions. All 
members of the Committee in particular ways were engaged in 
the process and in lobbying all political parties and a great debt 
of thanks is owed to them, particularly to Ferrari who was the 
'Quartermaster' of the group and to the efforts of Handley Q.C. 
for his able dealings with the Minister. The Bar played a 
significant part in the re-introduction of common law provi-
sions acting in a conciliatory role during the course of negotia-
tions.

Although the system finally put in place is obviously 
restricted and not thesystem that the Bar would have preferred, 
nonetheless a slice of cake for the severely injured is better than 
no cake at all. In addition, the trust engendered by the Bar will 
lead to it being involved in efforts to improve the present 
system. The Government has indicated that as it is affordable, 
amendments will be made to bring about a more socially just 
system. The Committee is disappointed at the present outcome 
but the support in Cabinet for a Motor Accidents Act replica 
could not be achieved, despite our intense efforts over an 18 
month period. U	 John Coombs Q.C., Chairman 

Commercial Liaison Committee 

The main achievementof theCommittee during 1989 was 
the launching of the bar's new commercial legal aid scheme. 
The first matter undertaken by this scheme (a mortgagee's sale 
case) is still pending. The second, another mortgagee's sale 
case involving a guarantor, has just been referred to the Com-
mittee for its consideration. 

It is important to realise that the small number of cases 
handled by the Committee is not in any way a criticism of the 
scheme. The need for legal aid in the commercial list is hardly 
the most pressing social problem facing the Australian commu-
nity. The scheme is designed to deal with the occasional case 
where a litigant without substantial resources finds himself in 
the position of defendant in a commercial cause which requires 
the services of experienced counsel. The function of the 
scheme is to fill the lacuna which otherwise exists in this area. 

The Committee expresses its appreciation to Malcolm 
Oakes and Philip Taylor who have given generously of their 
time in relation to the first pending matter. U

Computers Committee 

The major event of the year concerning computers was 
the collapse of ESTOPL. This was a scheme which had been 
run by Counsel's Chambers Limited rather than the Bar Asso-
ciation. That company finally found that it was unable to 
continue with the scheme for economic reasons. 

A committee of barristers comprising Einstein Q.C., 
Slattery, Street and Bannon called a meeting in September as a 
result of which efforts are being made to revive ESTOPL under 
the auspices of the Bar Association. This scheme is enthusias-
tically welcomed by the Computers Committee and it is hoped 
that ESTOPL will continue as a service provided by the Bar 
Association. U 

Criminal Law Committee 

The Criminal Law Committee this year had negotiations 
with the Legal Aid Commission with a view to setting up as part 
of the reading program practical experience of one month 
sessions at the Local Courts briefed for defendants by the Legal 
Aid Commission. The Commission did not welcome the idea 
and sought to retain the work for in-house solicitors. Recent 
changes in the Commission's personnel have produced changes 
in attitude. 

There has been a vigorous campaign to retain committals. 
There were extensive negotiations, public statements and public 
meetings to continue committals and there was close liaison 
with the Law Society. It is believed that the substance of 
committals has prospects of being retained. 

The revival of the Law Council's Criminal Law Section 
and co-operation with the Criminal Lawyers Association has 
meant that these with the Bar and the Law Society presented a 
united front on committals. 

Numerous reports to the Attorney General were made 
about various pieces of legislation and the white paper which 
dealt with the composition of the Court of Criminal Appeal, 
appeal rights and changes in trial procedure. 

There was liaison with the State DPP to effect a change in 
his briefing out system to provide more briefs for the very junior 
Bar in simple trials and pleas. U 

Equity Liaison & Listing Committee 

In the early part of the year the mounting congestion in the 
lists and consequent delays were of increasing concern among 
the judges of the Equity Division and the profession generally. 
These were exacerbated when Master Gressier took a period of 
extended leave. However as a result of certain representations 
to the Attorney-General, an additional master has been ap-
pointed and the business within the division is now progressing 
satisfactorily. U
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Fees Committee 

Recovery of Fees 
Fee recoveries continue apace. The members of the Fees 
Committee are so impressed with the results of their 
efforts that they are considering suggesting to the Bar 
Council that they should have a share in the Bar Associa-
tion's commission of 10% of recovered moneys! 

The Committee is still considering the development of 
guidelines dealing with the vexed and complicated prob-
lems which result when a solicitor responsible for pay-
ment of Counsel's fees sells his practice, dies, merges or 
is absorbed or enlarges or reduces his partnership. 

Arbitrations 
The Committee has enlarged its panel of Arbitrators so as 
to lessen the demands made upon the existing panel. The 
number of arbitrations has increased, although we are still 
having difficulty in getting the Law Society to attend to its 
administrative requirements in this area. The standard 
letters and materials relating to arbitrations have recently 
been revised, jointly with the Law Society. This means 
that the arbitrators and all parties to the arbitration will in 
future be provided with the same materials and common 
procedures for conduct of arbitrations. 

Cancellation Fees 
One area which provokes many disputes with Solicitors, 
and which is the subject of many arbitrations is that of 
cancellation fees. By this is meant a fee which is charged 
not for the doing of work, but for time set aside when the 
hearing is obviated by some event such as settlement or 
vacation. 

It is necessary to remind even senior practitioners that 
generally speaking if there is no agreement between 
Solicitor and Counsel for the charging of a fee in these 
circumstances, no fee is chargeable. Absent some spe-
cific agreement, it will only be in unusual circumstances 
that any fee is chargeable. 

Rule 64 Amendments 
Rule 64 (which relates to the imposition of a bar by an 
earlier unpaid Barrister preventing his successor from 
working on the case until he is paid) has recently been 
amended so as to impose an even more onerous obligation 
upon succeeding Counsel. Any Barrister who receives a 
brief in proceedings where it is obvious that some other 
Barrister has been employed before him is under an 
obligation to make adequate enquiries to determine 
whether his predecessor has been paid, and to reject the 
brief if he has not been paid or some suitable arrangement 
made. 

Additionally, any barrister invoking the provisions of 
Rule 64 must inform the Registrar in writing of that action 
and the circumstances in which it occurs.

2. I 
I 
1 
1	 3. 

I 
I 
I 
I	

4. 
 

I 
I 
I 
I 
I

5. Criminal Fees 
A further increase in the scale of fees paid by the Legal 
Aid Commission in criminal cases became effective from 
1 July 1989. Whilst the scale is still not appropriate, it is 
pleasing that the Legal Aid Commission has not hesitated 
to make provision for the increase in its budget for the 
coming year. U 

Law Reform Committee 

The Law Reform Committee monitors pending legisla-
tion of interest or concern to the bar. Where an Act deals with 
subject matter in relation to which the bar might have a useful 
contribution to make or view to expEess, the Committee refers 
the draft legislation to a member of the bar who is asked to 
prepare a report as to what if any submissions should be made 
by the Bar Association. The report is then referred back, 
together with the Committee's own recommendation, to the 
Bar Council. The procedure provides a useful way in which the 
bar is able to make its views known on a variety of issues. U 

Legal Education and Reading 

The Committee would like to extend its thanks to the Law 
Foundation of New South Wales for its continuing and gener-
ous support for the Reading Programme. Two important 
projects are being funded by Law Foundation grants: 

1. The Reading Programme in its present form was intro-
duced at the beginning of 1985. Since then there have, of 
course, been many changes to the programme. With the 
Law Foundation's assistance a review of the reading 
programme is being conducted by Mr. Justice Gummow 
and Dyson Heydon Q.C. Their report will be published 
in due course. 

2. The second Law Foundation grant will fund the purchase 
of a computer to enable litigation support training in 
computers to be introduced as part of the reading pro-
gramme. 

The Committee recognises the increasingly important 
role for computers in case management. Itis important that now 
and in the future the Bar is able to meet the technological 
demands made upon it in this era. 

The steady flow of people embarking upon practice at the 
Bar continues. Approximately 110 new banisters enrol as 
Pupils each year. 

In February 1989 the reading rules were amended to 
reflect certain changes brought about by the introduction of the 
Legal Profession Act. In May the Bar Council passed a 
resolution requiring all Pupils enrolled in the reading pro-
gramme to spend a period of not less than 10 days in attending 
Court with their Master and reading their Master's briefs in 
those matters. This requirement took effect in August. Addi-
tionally, a Bar Ethics exam for Pupils has been introduced. 
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The Legal Education and Reading Committee has intro-
duced a form of certification by Masters. All Masters have been 
notified of its introduction. 

This will probably be the last time the word "Master" will 
be used in this report. Following the impetus provided by 
Justice Jane Mathews at the Masters and Readers Dinner in 
June, the Bar Council has resolved to substitute the word 
"Tutor" for Master when the Bar Rules are next reprinted. 

Masters and Readers Dinners are always cheerful and 
informal occasions, and I urge all members, not only Masters 
and Readers, to make an effort to attend. The next dinner is 
scheduled for 27 October 1989. 

The Continuing Legal Education Programme for 1989 
began in March with a seminar on Child Abuse. It continued 
with a seminar on 17 July, organised by the New Banisters 
Committee, on Recent Decisions affecting Practice in the 
Commercial Division. Mr. Justice Rogers was the speaker on 
that occasion. 

Recently the Legal Education and Reading Committee 
considered the need for mandatory Continuing Legal Educa-
tion for the Bar. O'Keefe Q.C. reported to the Bar Council that 
the Committee's recommendation was that no further action be 
taken in respect of mandatory Continuing Legal Education for 
the Bar, but that commencing in 1990 the Continuing Legal 
Education program be augmented by holding more seminar 
type presentations extending over 4 or 5 evenings, dealing with 
major topics, similar to the 'Seminars on Evidence' conducted 
by Glass Q.C. (as he then was). The Bar Council resolved to 
adopt the Committee's recommendations. 

The Committee would welcome suggestions from mem-
bers as to topics for our C.L.E. programme. If you think there 
is an area of the law which has been neglected, or an area which 
is growing in importance, please don't hesitate to inform 
O'Keefe Q.C. or Helen Barrett. 

Last, but certainly not least, the Committee would like to 
extend its thanks to all those who give freely of their time to 
lecture the new banisters. The continuing success of the 
programme is a great tribute to you! Thank you. U 

Library 

The Library Committee has continued its policy of up-
grading and extending the services and materials available to 
members. The effectiveness of this policy is reflected in the 
increase by members of use of the Library's collection in the 
past year. 

The number of loans processed in the Library in 1988 was 
15,194: 9900 of those items were borrowed by members from 
Selborne/Wentworth Chambers and 5294 by members from all 
other chambers. The 1989 figures to date indicate that the 1988 
figures will be surpassed this year. 

To help correct the imbalance of the Library's facilities 
by members from chambers outside Selbome,Wentworth, a 
facsimile machine was installed in the library. Members have 
made use of this increasingly popular service: 124 facsimiles

have been sent since its instalment in March, 1988. 

Members are reminded that for items not available in the 
Library, inter-library loans may be requested. Last year the 
Library borrowed 64 items from other Library collections. 

The Library has recently acquired the following - 

Oxford English Dictionary, 2nd ed. 
Words and Phrases Legally Defined, 3rd ed. 
Australian Digest, 3rd ed. 
Australian Insolvency Management Practice 
Australian Industrial Safety, Health and Welfare 
Australian & New Zealand Equal Opportunity Law & 
Practice 
Australian Family Law Court Handbook 

As part of the reading program, readers are now required 
to attend a short instruction course on the use of the Library 
conducted by the Librarian. This is to familiarise new members 
with the Library's collection and services. 

Members should be aware that their support staff can only 
gain admittance to the Law Court Library by attending a course 
of instruction in the use of that Library conducted by the Bar's 
Librarian. To date 187 persons have attended that course. 

Due to the heavy demand for photocopying facilities two 
new copiers have been installed. Both have document feeders 
for quick use and they are both suitable for copying from books. 

The Library's collection is growing at such a rate that its 
present accommodation will soon be too small to house it. As 
a stop-gap measure extra shelving will be installed during the 
Christmas break. It has been calculated that even with the new 
shelving the Library will probably only have a life span of 
another three years. It is thus essential that new premises be 
located before then. 

In April this year Pamela Farmer resigned as Librarian. 
Pamela had been in charge since 1979. With her expert but firm 
guidance the Library flourished. We saw many changes during 
those ten years. Thus the collection grew to three times the size 
it was which required the Library to move in 1981 to larger 
premises and also required the employment of extra staff to 
meet users' needs. Sharon Willard was then employed as 
assistant Librarian and is now Pamela's successor as Librarian. 

Members are again reminded that removal of reference 
material from the Library, eg., looseleaf services, unreported 
judgments and the like is strictly forbidden. Anyone found 
doing so will be barred from using the Library. Unfortunately, 
there have been some recent incidences of this behaviour which 
is inimical to the efficient running of the Library for the benefit 
of all members of the Association. 

In conclusion, it is appropriate for the Committee to 
publicly recognise the continuing unstinting efforts of the 
Library staff, Miss Willard, Mrs. Dordevic and Miss Kormendy 
during the past year. Without their unfailing courtesy and 
assistance the Library could not possibly have provided the 
high standard of service to members which has been achieved. 
The gratitude of all concerned is accordingly acknowledged. U 
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Professional Conduct Committee # 1 

PCC #1 members are Sir Frederick Deer (our "lay per-
son"), Bennett Q.C., James Q.C., Maurice Q.C., Beazley, 
Greenwood, Street and Simpson. 

During the course of the year we were unfortunate to lose 
the wisdom and succinctness of Sully Q.C. We extend our 
thanks and congratulations to His Honour on his elevation to the 
Supreme Court. 

The Committee met fortnightly to consider new matters 
and to discuss continuing matters for recommendation to Bar 
Council. In 1989 the Committee received 25 new matters in 
addition to the matters carried over from the previous Commit-
tee. Referrals include requests by barristers for rulings as well 
as complaints against barristers from members of the public, 
solicitors and other barristers. 

This year, thirteen of the complaints received have been 
dismissed by the Bar Council on the recommendation of the 
Committee. Such complaints have usually been from members 
of the public who have misconceived the role of the barrister. 

Other complaints have been dismissed on the basis that 
the conduct does not fall within the definitions of "unsatisfac-
tory professional conduct" or "professional misconduct" in the 
Legal Profession Act, Section 123. Nevertheless, in some 
instances the Bar Council has considered the barrister's behav-
iour to be worthy of counselling. 

A number of complaints have also been withdrawn when 
the complainant has been given further information. 

The Committee notes however a disturbing increase in 
the number of complaints being received. Mostly these are 
from dissatisfied litigants whose complaints seem to derive 
from inadequate information. Often it seems to the Committee 
that the discomfort of a complaint and an investigation could 
easily be avoided by better communication with the client with 
the solicitor present and a little more courtesy. 

The Committee also extends thanks to Yvonne Grant for 
her assistance during the year and our congratulations on her 
new born. C] 

Professional Conduct Committee # 2 

This year the Committee has had 29 complaints against 
barristers referred to it for consideration. The Committee 
reported to the Bar Council on 17 of these complaints. The 
balance are still pending. 

Three complaints were the subject of summary dismissal 
and 14 complaints were the subject of full investigation. 

The Bar Council considered that 12 of the 14 complaints 
so investigated involved no question of unsatisfactory profes-
sional conductor professional misconduct and dismissed them. 
With respect to the other two, the Council determined, on the 
Committee's recommendation, that each involved a question of 
unsatisfactory professional conduct and that the barristers 
concerned be reprimanded accordingly. One reprimand in-
volved an inordinate delay in attending to a brief whilst the 
other involved improper inspection of documents produced in 
answer to a subpoena. C]

Professional Conduct Committee # 3 
P.C. #3 dealt with 31 complaints during the year. Eight 

were dismissed, some resulted in counselling and dismissal. A 
number were withdrawn. Two were referred to the Professional 
Standards Board and one was referred to the Professional 
Standards Board and one was referred to a Disciplinary Tribu-
nal. The balance are in the course of investigation or report. 

As well, ethical queries were responded to throughout the 
year.

Like last year, communication failures and "pressure to 
settle" were the common complaints. This emphasises the 
special need to iIn to our clients so as to be sure they 
understand what is happening and that they understand their 
rights.

One complaint dealt with by P.C.C. #3 involved an 
allegation that in a personal injuries case counsel became 
demanding and heated in suggesting that the complainant settle 
the proceedings. As a result the complainant alleged that she 
felt compelled to settle the proceedings at the figure which was 
being put to her. The allegations of undue pressure by the 
complainant were denied by the barrister and his instructing 
solicitor. The appropriateness of the settlement being recom-
mended was also emphasised by the counsel concerned. Ulti-
mately the Council dismissed the complaint but the matter is 
illustrative of an ever present danger that persuasive advice for 
a client's own good can sometimes be misinterpreted as undue 
pressure. 

P.C.C. #3 received an unusual complaint from a member 
of the Bar about the conduct ofaJudge in the Family Court. The 
barrister felt that matters in the judge's judgment constituted 
criticism of the Barrister's professional conduct. The judge 
was alleged in his judgment to have failed adequately or 
seriously to address the matters which had been put to the Court 
by the Barrister. On the other hand, there were passages in the 
judgment where the Judge praised the Counsel for his industry. 
This complaint did not appear to the Bar Council to be one over 
which it had jurisdiction and the complaint was dismissed. The 
barrister was advised that if it was appropriate he should 
consider pursuing appellate review. 

In another matter which came before P.C.C. #3 a com-
plaint was made by the Director of the Legal Aid Commision 
of New South Wales concerning the conduct of a particular 
Barrister in a criminal trial. The accused had been given a grant 
of Legal Aid and the Barrister had been notified of that grant by 
a standard form letter drawing his attention to Section 41 of the 
Legal Aid Commission Act 1979. Section 41 provides that a 
legal practitioner shall not demand or receive any payment 
from a legally assisted person in respect of work assigned by the 
Legal Aid Commission to that legal practitioner. In the particu-
lar case the Committee found that the Barrister had not received 
any additional fees in breach of Section 41 of the Legal Aid 
Commission Act and this complaint was accordingly dismissed 
by the Bar Council. In the course of considering the complaint 
however the Committee formed the view that Rule 21 of the Bar 
Rules, which provides that a Barrister shall not engage in 
unprofessional conductor do anything contrary to the standards 
of practice becoming a Barrister, would be breached if Counsel 
breached Section 41 of the Legal Aid Commission Act. C] 
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Family Law Committee 

The Family Law Committee has met constantly during 
this half year and is privileged in having one of its members who 
practises in Family Law, Chris Simpson, on the Council of the 
Bar Association. It is also working very closely with the 
Family Law Section of the Law Council, of which Twigg Q.C., 
our Chairman, is an executive member. 

A major matter of concern has been the unpopular and 
expensive rolling list in the Sydney and Parramatta registries. 
Following upon a detailed survey conducted late last year, we 
collaborated with the Law Society in drafting a letter to Nicholson 
C.J. commenting on the adverse reaction of litigants and 
practitioners to the rolling list, and making constructive propos-
als to remedy perceived injustices deriving from its use. 

Another major concern has been the proposed relocation 
of the Sydney Registry of the Family Court. Lengthy and 
detailed submissions have been made to the Parliamentary 
Standing Committee on Public Works with a view to relocation 
near the King Street Courts; or, failing this, improvements in 
the proposed building near the old Mark Foys building. 

Members of the Family Law Committee are regular 
attendants, either as a delegate or an alternate delegate, at the 
meetings of the Legal Aid Review Committee established 
under the Legal Aid Commission Act. 

The Judges of the Family Court have decided to reintro-
duce later this year a system of pleadings less like the present 
Equity Summons procedure and more like the old Matrimonial 
Causes procedure. Recommendations were made by the Bar 
Council in relation to these pleadings to the Judges Pleadings 
Sub-Committee and also in relation to a proposed redraft of the 
Statement of Financial Circumstances (Form 17). The new

system is currently proposed to commence on 1 November 
1989.

A representative of the Committee regularly attends 
quarterly meetings with the Judges of the Sydney Registry to 
discuss matters of mutual concern. Similar dialogue also takes 
place at the Parramatta Registry. 

A revolutionary event occurred with the promulgation of 
a Scale of Counsels fees (on a party-party basis) applicable 
from 17 April 1989 in Schedule 2 of the Family Law Rules. 
This allows chamber work to be charged on an hourly basis 
rather than a fixed charge. Fees generally compare favourably 
with the current Supreme Court Scale. D 

Membership Committee 

Many interstate barristers are taking up practising certifi-
cates in New South Wales and joining our Association. This is 
particularly so of Victorian counsel. Every fortnight there are 
several new applications from Victorians for membership. 

The fee for a practising certificate also covers member-
ship of the Association. For the second time, there has been no 
increase in this fee. Members are reminded to pay the fee 
promptly. Delayed payments place extra stress on staff and 
facilities. 

Members are encouraged to use the dining room at 
lunchtime. Not only does the new caterer continue to provide 
meals of better quality but there are also quick service daily 
specials. Members are also reminded of the occasional con-
tinuing education seminars which are held in the common room 
and of the facilities for recovery of outstanding fees. 
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