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NSW Bar Association v Smith 

On 9 May 1991 the Court of Appeal handed down its 
decision in NS WBarAssociation v Smith. The Court comprised 
Samuels, Mahoney and Meagher, JJA. Samuels JA wrote the 
leading judgment finding the barrister guilty of professional 
misconduct but determining that in the circumstances a censure 
was an appropriate penalty. Meagher JA agreed with Samuels 
JA' sjudgment except on the question of penalty upon which he 
agreed with Mahoney JA who proposed that the barrister's 
name be removed from the Roll. Accordingly that became the 
order of the Court together with an order that he pay the 
Association's costs. 

The findings were that the barrister appeared for a client 
without any belief on reasonable grounds that he was instructed 
so to appear by any solicitor. In addition, when his retainer was 
challenged, the barrister made statements to the Bench (in the 
Local Court) asserting that he was retained but holding no brief 
in the truth of the statements. He was found to have deliberately 
misled the Court. In addition, the barrister was found to have 
lied in his evidence before the Court of Appeal. 

Samuels JA discussed some aspects of professional mis-
conduct. First, in considering whether appearing without 
instructions from a solicitor constituted professional miscon-
duct, his Honour pointed out that Rule 26 of the Bar Rules 
(which deals with acting without instructions) was essential to 
the maintenance of a divided legal profession in this state. His 
Honour indicated that while the present system remains it 
would be contrary to the public interest to permit barristers to 
ignore so basic a feature of that system. Taking instructions 
directly from a member of the public is (with very limited 
exceptions) incompatible with practice at the Bar. His Honour 
did, however, state his opinion that acting contrary to Rule 26 
cannot, without more, be reasonably regarded as disgraceful or 
dishonourable conduct (in the sense of the classic definition of 
professional misconduct formulated in Allinson v General 
Medical Council[1894] 1 QB 750). His Honour regarded the 
rule requiring a barrister to appear on instructions from a 
solicitor as being of a fundamental type "because the obligation 
to observe the restriction and to decline instructions from the 
public represents the kernel of a barrister's mode of practice. 
To ignore these restraints is ... to act in a manner incompatible 
with practice at the Bar". His Honour therefore appears to have 
formulated another criterion for professional misconduct, 
namely, acting in a manner incompatible with practice at the 
Bar.

Next, in dealing with the misleading behaviour, his Honour 
had no difficulty in finding that deliberately misleading the 
Court was disgraceful and dishonourable in the conventional 
sense and therefore also professional misconduct. 

In reminding himself on the question of penalty that the 
disciplinary jurisdiction of the Court was wholly protective, 
designed to protect the public interest and the due administra-
tion of justice, his Honour was not prepared to say that the 
barrister was unfit to be a member of the Bar or that the 
protection of the public required his disbarment. Accordingly, 
his Honour recommended the censure. 

Meagher JA concluded that it must be in the public

interest that "the profession be purged of those of its members 
who succumb to the temptations of mendacity. The legal 
system can only operate effectively if magistrates and judges 
can accept the word of legal practitioners, and it must be in the 
public interest that the legal system operate effectively". 
Mahoney JA said that one of the things, "if not the thing, at the 
heart of the role of a barrister is that he is to be both frank and 
honest with the court before whom he appears". His Honour 
did not regard a suspension as appropriate in this case because 
the barrister had persisted in his claims right through to the end 
of the Court of Appeal proceedings. 

The barrister sought a stay of the Order and a review of the 
Court's decision based upon an error contained in the judgment 
of Samuels JA. In ajudgment delivered on4July 1991 on the 
barrister's application for a review, the Court, once again by a 
majority of Mahoney and Meagher JJA, dismissed with costs 
the application for a review. The Court accepted that there had 
been an error in the judgment of Samuels JA. The error 
concerned whether the barrister had mentioned in his evidence 
before the Disciplinary Tribunal aparticular issue. Samuels JA 
had concluded that he had not but an examination of the 
transcript of the disciplinary proceedings clearly proved that 
view wrong. Because of that error, the Court undertook a 
review of its earlier determination but, by majority, was not of 
the opinion that any of its previous orders should be changed. 

On 8 July 1991 the Court agreed, on the barrister's 
application, to a stay in the execution of its Orders until 29 July 
1991 in order to enable the barrister to complete part heard 
engagements and to order his affairs. It required an undertak-
ing that the barrister would not accept any fresh briefs or other 
professional engagements and indicated that any stay beyond 
that date ought to be made to the 1-ugh Court to which the 
barrister indicated he proposed to make an application for 
special leave to appeal. 

On 15 November 1991 the High Court granted special 
leave. 

In the matter of J.L. Glissan 

On 25 June 1991 the Legal Professional Disciplinary 
Tribunal appointed to hear a complaint in relation to J L Glissan 
QC handed down its decision. The Tribunal comprised Byers 
QC, Staff QC and lay-member Mr E Barnum. The proceedings 
were brought under the Legal Profession Act 1987. 

The question for the Tribunal was whether the barrister 
brought improper pressure to bear on his client thereby induc-
ing the client to settle the litigation in which the barrister was 
briefed. The Tribunal made it clear that "it has not been 
suggested, nor do we believe, that Mr Glissan acted otherwise 
than honestly and in good faith". It was a case where the 
prospects of the barrister's client succeeding were very poor but 
the client desired to proceed. After reviewing the evidence 
given by the various witnesses called before the Tribunal, it 
found that the client indicated to the barrister that the client 
wished to proceed and that the barrister told the client that the 
barrister could not let the client go into the witness box. It found 
that the barrister indicated to the client that he had only the 
choice to settle. The Tribunal found that the barrister regarded 
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the case as completely unwinnable and was determined that it 
should be settled and that the client's determination to proceed 
was unwise. 

The Tribunal concluded that the pressure exerted upon 
the client was such as to convey to him the impression that if he 
wished the case to proceed he would have to conduct it himself. 
The Tribunal went on to consider whether that conclusion 
entailed either professional misconduct or unsatisfactory pro-
fessional conduct in accordance with the Act. It had no 
hesitation in determining that the barrister's conduct was out-
side the definition of professional misconduct nor did it think 
that the conduct fell in the definition of "unsatisfactory profes-
sional conduct" as contained in the Act but noted that that 
definition was inclusive and not exhaustive. The Tribunal said: 

"The barrister's instructings were to fight the case. His 
persistence overbore the instructions in the sense that 
they were changed to the barrister's continued pressure 
upon his client in conditions of extreme stress for the 
client. We do not doubt that Mr Glissan was completely 
honest in the view he took of the prospects of success and 
that he conceived himself to be acting in his client's 
interests. But honest conviction of the rightness of a 
lawyer's advice does not entitle him to deprive his client 
of a free choice. The barrister may always, should his 
advice not be accepted, return his brief." 

Although agreeing with the proposition that counsel, 
when he regards a case as unwinnable, long and expensive, has 
a duty to put as strongly as he can to his client that he should 
settle, the Tribunal did not believe it to be consistent with 
counsel's duty to his client that his determination to settle 
should, directly or indirectly, overbear his client's will, The 
Tribunal was satisfied that that had in fact happened. 

The Tribunal concluded that the barrister was guilty of 
unsatisfactory professional conduct and reprimandedhim. The 
Chairman of of the Tribunal was of the view that each party should 
pay their own costs but the other two members, whilst agreeing 
in the findings and the reprimand, were of the view that the 
ordinary rule that costs follow the event should apply. 

Finch v Grieve and Ors 

On 3 July 1991 James J, sitting in the Administrative Law 
Division, handed down his judgment in this matter. They were 
proceedings brought by a barrister seeking a declaration that a 
resolution of the Bar Council referring him to the Legal Profes-
sion Disciplinary Tribunal was void and an injunction restrain-
ing members of the Bar Council from referring the matter to the 
Tribunal. 

In the course of his judgment, his Honour made some 
observations about the concept of professional misconduct. He 
made it clear that it was not his task to determine whether the 
Plaintiff in the case before him was guilty of professional 
misconduct. His Honour observed that the definition of "pro-
fessional misconduct" within tlieLegai Profession Act 1987 "is 
expressed to be only an inclusive definition and it appears to me 
that the purpose of the definition is to indicate that professional

misconduct can extend to incompetence and lack of diligence 
and to conduct unconnected with the practice of law". His 
Honour reviewed the various cases touching upon the question 
of professional misconduct including NSW Bar Association v 
Smith and observed that Samuels JA "noted, but did not 
expressly rule on, a submission made on behalf of the Associa-
tion that rule 26 of the Bar Rules ... stated a principle which all 
barristers, whether or not members of the Association, were 
obliged to adopt and that a knowing breach of r26 amounted to 
professional misconduct". James J concluded that the concept 
of professional misconduct "is much wider than the inclusive 
statutory definition in s123 of the Act, that there has been no 
authoritative pronouncement on whether non-compliance with 
one of the Bar rules by a non-member of the Association might 
amount to professional misconduct, and that the answer to that 
question might well depend on the nature of the rule, the nature 
of the non-compliance (for example, the degree of the departure 
of the barrister's conduct from the standard prescribed by the 
rule and whether the non-compliance is repeated or persistent) 
and whether non-compliance with the rule is connected with 
any other grounds of complaint against the barrister". 

James J concluded that the plaintiff had not established 
any ground for administrative review of the Bar Council's 
decision (assuming that such a decision was open to adminis-
trative review) and dismissed the proceedings with costs. 

It should be noted in passing that Wood J delivered an 
interlocutory judgment in Finch v Grieve & Ors on 26 April 
1991. It concerned a subpoena and notice to produce directed 
by the Plaintiff to the President and the Registrar of the 
Association and was an application to set them aside on the 
grounds of public interest immunity and absence of legitimate 
forensic purpose. His Honour discusses the statutory scheme 
for disciplining barristers under the Legal Profession Act and 
the role of Bar Council in dealing with complaints. U 

Richard Cogswell 

Robust Rejoinder 

(Extracts from affidavits used in a de facto spouse case 
before the Equity Division) 

Plaintiff: 
"43. Since November 1987 I have not undertaken any em-
ployment and have been in receipt of a Widow's Pension. I do 
not consider that I am presently well enough to undertake any 
form of gainful employment. Annexed hereto and marked 
respectively "Dl" and "132" are copies of reports of Dr ............ 
my treating psychiatrist, both dated 14 March 1988." 

Defendant: 
"44. As to paragrah 431 do not know and cannot admit the 
facts in the first sentence thereof and as to the second sentence 
thereof believe that the Plaintiff is strong enough to hold a bull 
out topiss. As to the third sentence I object to the admissibility 
of annexures "Dl" and "D2"." U 
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