
of slaves in those things that really matter: that is to say, in the 
things that touch the heart, move the mind and lift the spirit: and 
I believe as a matter of abiding conviction that, in the end, it is 
the rule of law as I have earlier spoken of it, and that rule of law 
alone, that can protect us against such a prospect. 

I, and all who love the Bar as I do, will hope that this time 
around the Bar will try to do more, much more, than merely hold 
the line one more time. If the Bar will but reassert those 
essential characteristics in principle, and, much more impor-
tantly, rejuvenate them in patient and consistent practice, then, 
I believe, the tide can indeed be turned positively around. 

For those decent and responsible ordinary people of 
whom I earlier spoke are not stupid. They are the people who 
makeup our juries; and anyone with any jury experience at all 
will know that, as I say, they are not stupid. They do know a 
good thing when they see it; and, much more importantly, they 
know when they are being short-changed in something that they 
have a right to expect. A return, consciously and consistently, 
by the Bar to those essential characteristics of which I have been 
speaking, will not be lost on those people; and will draw back 
to the Bar that trust and respect and that broad community 
support which, also, the Bar has allowed to hemorrhage away 
so badly in recent times. That broad-based trust, respect and 
support alone will give the Bar the protection it needs against 
those who would destroy it; and so, by necessary extension, will 
protect also the true independence of the Bench, and so, by 
necessary further extension, the very rule of law itself. 

I began with an anecdote. May I conclude with a very 
quick game of Not-So-Trivial-Pursuit? The rules of the game 
are simple. I will give you two very short quotations. You 
might care to guess at the identify of the speaker: it is the same 
speaker in each case. 

The first quotation is: 
"The lawyer doesn't consider the practical repercussions 

of the application of the law. He persists in seeing each case in 
itself. (The lawyer) cannot understand that in exceptional times 
new laws are valid" 

And the second: 
"Let the profession be purified. Let it be employed in 

public service. Just as there is a Public Prosecutor let there be 
only", -"only", mark you, - "Public Defenders". 

The speaker is not, as it happens, one of our politicians 
having an attack of the populist vapours; nor one of those 
knights of the woeful countenance from the world of academe; 
not even one of those journalists or so-called "media personali-
ties" who are always so sure that they have every answer to 
every problem if only we will let them stuff their social 
fantasies down our throats at our own cost. It is not even one 
of the mega-Gekkos. 

The speaker is Hitler. He was expounding his vision of 
the German Bar in his version of a new world order. 

Food for thought, isn't it? 
I'll leave you to do some thinking. U

More Pitfalls for Plaintiffs 
Under The Workers' Compensation Act 

We are all familiar with the provisions of ss. 1510 and 
15 1H of the Workers' Compensation Act 1987. Despite the 
recent amendments to those sections, it is still necessary for a 
plaintiff/employee to establish damages for non-economic loss 
in excess of $60,000 (flow $67,800) for injuries received after 
1 July 1987 before thatplaintiffcan succeed againsthis employer. 
He must establish that same amount or a loss of not less than 
33% of the maximum amount payable under the "Table of 
Maims" set Out in s.66 of the Act before that plaintiff is entitled 
to damages for economic loss. 

We all know how hard it is to advise a plaintiff with any 
confidence that he is likely to exceed those thresholds when for 
injuries occurring after 1 July 1989 he must give up his rights 
under ss.66 and 67 of the Act for lump sum workers' 
compensation if he commences common law proceedings. 

A recent decision of Mr Justice Allen in Leonard v 
Graham Smith & Anor (6 March 1992, unreported) has illustrated 
other obstacles for an employee/plaintiff to overcome. 

The facts involved an employee of the Wyong Shire 
Council being injured when his leg was crushed by a front-end 
loader driven by a contractor. The injured employee brought 
common law proceedings under the Motor Accidents Act 1988 
against the contractor but not against his employer. The third 
party insurer of the front-end loader joined the employer as a 
cross-defendant and raised as part of its defence the provisions 
of s. 15Z(2)(c). The effect of that sub-section is to allow a non-
employer defendant to reduce the damages which it is obliged 
to pay to an employee/plaintiff by the amount which it would 
have been entitled to recover from the employer as a joint 
tortfeasor if the Workers' Compensation Act were not in force. 

His Honour found that liability was to be apportioned as 
to 75% to the contractor and 25% to the employer. The effect 
of that apportionment was that after his Honour had assessed 
the plaintiff's damages under the Motor Accidents Act , the 
amount was reduced by 25% in order to implement the 
15 1Z(2)(c) defence. 

The cross claim brought by the third party insurer against 
the employer failed despite the apportionment of 25% because 
the damages awarded were not sufficiently high to come within 
the thresholds provided by the Workers' Compensation Act. 
This followed as a result of s. 15 1Z(2)(d). A verdict was entered 
for the cross defendant. 

The final position of the plaintiff/employee was that as 
well as having had 25% of his verdict deducted, he will be 
obliged to repay to the worker's compensation insurer from the 
balance, those moneys paid to or on his behalf under the 
Workers' Compensation Act because of the effects of 
S. 15 1Z(1)(b). This follows because no liability was found 
against the employer on the cross-claim. U
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