
I First Corporate Law Simplification Act 1995 
Corporations Law Simplification Task Force 

Introduction	 AGMs and Annual Returns 

The First Corporate Law Simplification Act 1995 (the 
Act) has been passed by the Parliament and is expected to 
commence by early December 1995. The Act makes a number 
of significant changes to the Corporations Law concerning 
proprietary companies, company registers and share buy-
backs. The changes are designed to bring major improvements 
in the Law, especially for small business. 

Incorporation of sole traders 

The Act makes it possible for a sole trader to incorporate 
as a proprietary company without the need for a second 
member or director. Existing proprietary companies will also 
be able to operate with only one member, although they may 
have to amend their articles before moving to a single director/ 
member structure. For example, it will be necessary to 
consider the adequacy of existing articles relating to the fixing 
of the company's seal or the holding of directors' meetings. 

The Law will include some special rules for the operation 
of single member/director proprietary companies: 

the sole director may also be the company secretary. I	 The director will be able to witness the use of the 
company seal by stating next to their signature that they 
are witnessing the seal in their capacity as sole director 
and sole secretary of the company  I	 the sole member will constitute a quorum at general 
meetings of the company.2 

However, it will not be necessary for single-shareholder 
companies to call formal general meetings. Where a single-
shareholder company is required to pass a resolution, the 
recording in writing of the shareholder's decision will be the 
same as the passing of a resolution. This rule will also apply 
to director's resolutions. The writing down of the 
shareholder's or director's decision will have effect as the 
minute of the resolution.3 

Where a sole director is required by the Law to make a 
declaration, for example, for the purpose of disclosing an 
interest in a particular contract, it will be sufficient to record 
the declaration in writing. That record will also be the minute 
of the declaration.4 

The Act also deals with the death, bankruptcy or mental 
incapacity of a sole director who is also the sole member of a 
company. 

In this situation the personal representative or trustee of 
the former director will be able to appoint a person as director 
of a company. The personal representative or trustee may 
appoint themselves as director.5

The Act abolishes the requirement for proprietary 
companies to hold annual general meetings (AGMs). 6 The 
date of the AGM is currently used to determine the date by 
which a proprietary company must lodge its annual return. 
As a consequence of the abolition of the requirement to hold 
an AGM, the date for the lodgment of all proprietary company 
annual returns has been moved to 31 January.7 Unless the 

ASC agrees to another date, all proprietary companies will be 
required to lodge their next annual return by 31 January 1996.8 

Under an amendment to be made to the Corporations 
Regulations, starting with the 1996 annual return (which must 
be lodged by 31 January 1997), proprietary companies will 
no longer be required to include financial information in their 
annual return. 

Proprietary company accounting requirement 

The Act abolishes the existing complex distinction 
between exempt and non-exempt proprietary companies and 
introduces a new distinction between "small" and "large" 
proprietary companies.9 

Only large proprietary companies will have an automatic 
requirement to prepare accounts for the purposes of the 
Corporations Law. 

Under the Act, a company is a small proprietary 
company for a financial year if it satisfies at least two of the 
following criteria: 

a) The consolidated gross operating revenue for the 
financial year of the company and the entities it controls 
(if any) is less than $10 million. 

b) The value of the consolidated gross assets at the end of 
the financial year of the company and the entities it 
controls (if any) is less than $5 million. 

c) The company and the entities it controls (if any) have 
fewer than 50 employees at the end of a financial yearJ0 

In counting employees for the purposes of this test, part-
time employees are to be counted at an appropriate fraction 

1 s.164(3)(e) 
2 s.249(l)(a)(i) 
3 s.255A(1)-(3) 
4 s.255A(4)-(5) 
5 s.224A 
6 s.245(2A) 
7 s.335(1A) 
8 s.1410(1) 
9 s.45A 
10 s.45A(2)
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of the full-time equivalent. 11 The amount of a company's 
consolidated gross operating revenue for a financial year and 
the volume of its consolidated gross assets are to be calculated 
in accordance with the accounting standards.12 

All companies will continue to be obliged to keep 
accounting records. These records must correctly explain their 
transactions (including any transactions as trustee) and 
financial position in a manner which will enable true and fair 
accounts to be prepared from time to time and to be 
conveniently and properly audited in accordance with the 
Corporations Law.13 

Shareholders holding 5% or more of the voting shares 
in a small proprietary company may require the company to 
prepare financial statements. Any financial statements 
prepared by the company at the request of shareholders must 
be sent to all shareholders. 14 In addition, shareholders can 
require the audit of those statements.15 

If the request is made during the financial year covered 
in the request, the company has until four months after the 
end of that year to comply with the request. Shareholders can 
request the preparation of financial statements up to 12 months 
after the end of the year concerned. If the shareholders' request 
is made after the end of the financial year, the request must 
be complied with by the later of two months after the date on 
which the request is made or four months after the financial 
yearJ6 

The ASC may also require a small company to prepare 
financial statements. It can require the audit of those 
statements and the lodgment of audited or unaudited 
statements. The ASC must specify the date by which the 
documents have to be prepared or lodged. The date must be 
a reasonable one in view of the nature of the request. 17 

A small proprietary company that is controlled by a 
foreign company will be obliged to prepare and lodge its own 
accounts unless the foreign company has lodged consolidated 
accounts with the ASC.18 

The size and influence of large proprietary companies 
and the large number of trade creditors which a company this 
size will often have make it appropriate that their financial 
statements be audited and lodged with the ASC. Accordingly, 
unless exempted by the ASC or the Law, a large proprietary 
company will be required to lodge audited financial statements 
with the ASC for each financial year within four months after 
the end of the financial year. 19 Large proprietary companies 
that are not currently required to lodge audited accounts will 
first be required to lodge financial statements for the 1995/96 
financial year. However, for these companies the requirement 
that the lodged financial statement be audited will first apply 
in relation to financial statements for the 1996/1997 financial 
year.2° 

Proprietary companies which include key financial data 
or audited financial statements with their annual return will 
be required to do so for the return due on 31 January 1996 in 
accordance with the current rules. From then on the new rules

will apply and the annual return will not be used as the vehicle 
for proprietary companies to lodge financial information. Key 
financial data will be abolished under the Regulations 
consequential upon the First Bill. 

In deciding whether to exercise its discretion to exempt 
a large proprietary company from the obligation to lodge 
audited accounts, the ASC will be required to take into account 
factors such as the expected costs and benefits of the company 
complying with the audit requirement, and any particular 
difficulties that the company may face in complying with the 
requirement.21 In particular, the ASC will take into account 

any difficulties the company may face because it is likely to 
move between the small and large proprietary company 
categories from year to year.22 It will not generally be 

necessary for companies to apply individually for an 
exemption, as it is expected that the ASC will make an order 
exempting specific classes of companies from the requirement 
to lodge audited accounts. 

A large proprietary company will not be required to 
lodge audited accounts with the ASC if it: 

was an exempt proprietary company on 30 June 1994 
and which continues to meet the definition of exempt 
proprietary company as at that date; 
is large at the end of the 1995/96 financial year; 
has had its financial statements for the financial year 
ending during 1993 and each later financial year audited 
before the deadline for that year; and 
lodges a notice with the ASC within four months after 
the end of the 1995/96 financial year, stating that section 
is to apply to the company. 23 (The ASC will be able to 
extend this four-month period.24) 

Consolidation of the accounts 
of a large proprietary company 

The ASC has indicated that it proposes to revise Class 
Order 91/996 in line with the changes made to the Corporations 
Law by the Act. This Class Order currently relieves wholly-
owned subsidiaries of certain of their reporting obligations. 
Under the draft revised Class Order, accounting and auditing 
relief would only be available to proprietary companies. 

11 s.45A(5) 
12 s.45A(6) 
13 s.289(1) 
14 s.315(3A) 
15 s.283C(6) 
16 s.283D(5)-(7) 
17 s.317 
18 s.283B 
19 s.283A 
20 s.1409 
21 s.313(11) 
22 s.313(1IA) 
23 s.317B 
24 s.317B(4)
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Motions and Mentions 

I Company registers and notifications
	 Australian Bar Association Conference 

Companies will no longer be required to keep registers 
of directors, principal executive officers and secretaries, 
directors' shareholdings, and buy-backs. 25 For listed 
companies, the requirement to keep registers of beneficial 
ownership of shares and substantial shareholdings will be 
abolished.26 

Some information currently required to be included in 
these registers will have to be lodged with the ASC, or the 
ASX in the case of a listed company. For example, details of 
directors and secretaries will still, as at present, have to be 
lodged with the ASC as they change.27 

A further change of some practical benefit is that 
company directors and secretaries who resign or retire will 
be able to notify the ASC directly of their resignation or 
retirement. In the event that the company fails to notify the 
ASC of the director or secretary's resignation or retirement, 
this will ensure that the name of the officer is able to be 
removed from the ASC's database.28 

Share buy-backs 

The Act will make share buy-backs a practical 
commercial option for companies wishing to restructure their 
capital. The Act substantially simplifies the procedures 
required for a company to buy-back its own shares. The table 
at s. 206C conveniently sets out the steps required for the 
different types of buy-back. 

The new rules should make a share buy-back a much 
more attractive option than at present for the exit of a "partner" 
from a small proprietary company, and the return of excess 
capital to shareholders. 

The rules for significant share buy-backs involve 
shareholder approval and disclosure of material information 
about the transaction to the vendor shareholder and the ASC. 

Conclusion 
The Act is the first legislative change to the Corporations 

Law to result from the Attorney General's program to rewrite 
and simplify the Corporations Law. The Second Corporate 
Law Simplification Bill, released for public comment on 29 
June 1995, will make further major improvements in the Law, 
especially in the areas of accounts and audit, share capital, 
company formation and company meetings. Work has also 
commenced on a third Bill to deal with company officers, 
related party transactions, fund raising and takeovers. J 

Ian Govey 

25	 ss.224, 235, First Corporaze Law Simp1ficationAct 1995, 
s.3 

26	 ss.715 and 724 
27	 s.242(8) 
28	 s.242C

The Australian Bar Association Conference will be 
held in San Francisco on 18-21 August 1996 and is being 
organised by the Australian Bar Association in conjunction 
with the San Francisco Bar Association. For further 
information please contact the Conference Secretariat, Level 
5, Inns of Court, 107 North Quay, Brisbane, 4000. Telephone 
(07) 3236 2477 or fax (07) 3236 1180. Li 

Opening 1996 Law Year-Western Sydney 
The Annual Western Sydney Inter-Church Service 

to mark the opening of the 1996 law year in respect of the 
western region of Sydney will be held at the Leigh Memorial 
Uniting Church, Parramatta on Monday, 29 January 1996 at 
9.3Oam.

The speaker will be the Honourable Mr Justice 
Kenneth Handley AO, Judge of Appeal, Supreme Court of 
New South Wales. U 

Superannuation 1996 

Superannuation 1996, A National Conference for 
Lawyers, will be held in Canberra, ACT, between 22 and 24 
February 1996. 

Enquiries should be directed to Dianne Rooney - Tel 
(03)6023111; Fax(03)6703242. U 

Directory of Short Courses 
in Australian Law Courses Released 

Australia's law schools are offering a wide variety 
of short in-depth courses for lawyers, from both Australia and 
overseas countries. Lawyers can, through these courses, "tap 
into" the enormous depth of talent and expertise held by many 
of Australia's law academics. 

The Centre for Legal Education, working in 
conjunction with the Committee of Australian Law Deans, 
has now published a Directory of Short Courses available in 
Australian Law Schools. The Directory is available free from 
the Centre for Legal Education. 

Almost 120 short courses are being offered 
throughout Australia during 1995. These supplement the 
extensive continuing legal education programs offered by the 
legal professional bodies and others. 

Unlike the CLE programs, the short courses normally 
deal with the topics in greater depth, and thus cater especially 
for those looking for a thorough grounding in the particular 
areas.

The Directory of Short Courses available in 
Australian Law Schools can be obtained free of charge from 
the Centre for Legal Education, GPO Box 232 Sydney NSW 
2001, telephone (02) 221 3699 fax (02) 221 6280. Li 
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