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I t was twenty years ago
today that the Land and
E n v i ronment Court

came into existence by
v i rtue of the Land and
E n v i ronment Court Act
1 9 7 9 . The creation of the
C o u rt was part of a
number of major re f o rm s
i n t roduced by the Wr a n
Labor government in 1979
and 1980. These re f o rm s
completely changed the
face of enviro n m e n t a l
planning decision making
in NSW. Prior to the
re f o rms it is generally agreed that there was an
inadequate planning framework. The pre v i o u s
system had failed to demarcate the re s p e c t i v e
responsibilities of State and local governments; it
had failed to provide a uniform and rationalised
code for development control; it had failed to
integrate land use planning with enviro n m e n t a l
assessment and protection; and it had failed to give
members of the public any meaningful opport u n i t y
to participate in planning decision-making.

At the time of the re f o rms, the Govern m e n t ’s key
objects for the new system were to satisfy the
c u rrent and future needs of the State in respect of
planned development and economic growth, whilst
enhancing the social environment. This balance was
to be achieved by the proper management,
development and conservation of the State’s natural
and human-made re s o u rc e s .

The new system shared responsibility for

e n v i ronmental planning
between the State and local
g o v e rnments and gre a t l y
i n c reased the opport u n i t y
for community
i n v o l v e m e n t .

The centrepiece of this
new regime is, of course,
the Land and Enviro n m e n t
C o u rt, a specialised
superior court of re c o rd
with compre h e n s i v e
jurisdiction in matters
a ffecting the value and
development of land and
the enforcement of
planning and related laws.

The superior status
granted to the Court
reflected the community’s
g rowing awareness of the
i m p o rtance of planning and
the enviro n m e n t .

At the time of its
c reation, the Land and

E n v i ronment Court was unique in Australia. The
idea of bringing together in one body the best
attributes of a traditional court and of a lay
tribunal, functioning with the benefits of pro c e d u r a l
re f o rm and as few legal technicalities as possible,
was a novel one in 1980.

The Land and Environment Court took on this
pioneering role with great skill, making the Court a
model for environmental protection both interstate
and intern a t i o n a l l y.

Planning and development decisions are often
hotly contested in the community, which can make
the Court ’s position a very difficult one. Yet, since
its inception, the Court has consistently managed to
assess matters objectively and independently,
deciding each case according to the law and
evidence presented. 

Any organisation that plays such an import a n t
role within the community will often be criticised.
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In the case of the Land and Environment Court ,
many of these criticisms are ill-informed and
misconceived. However, as it is unlikely that any
system will ever be perfect, some fine tuning will
always be necessary. 

In this re g a rd, I note that the Chief Judge has
made a number of positive re f o rms in recent times,
including pro c e d u res for consultation with court
users and major stakeholders, the adoption of time
s t a n d a rds and the promotion of alternative dispute
re s o l u t i o n .

In addition to the internal re f o rms, the pre v i o u s
a t t o rney general set up an independent Wo r k i n g

P a rty to look at how the Land and Enviro n m e n t
C o u rt reviews decisions in relation to development
applications. The Working Party is chaired by Mr
J e rrold Cripps, a former chief judge of the Land and
E n v i ronment Court, and includes re p re s e n t a t i v e
f rom the Department of Local Government, the
D e p a rtment of Urban Affairs and Planning, the
Local Government and Shires Association, the
A t t o rney General’s Department and the Land and
E n v i ronment Court .

The terms of reference for the Working Party
include:

• consideration of the manner in which
decisions of local councils in relation to development
applications should be reviewed;

• the constitution of the Land and Environment
Court, and the matters to which it should have
regard in reviewing decisions;

• ways in which to streamline the processing of
development applications, and ways in which to
reduce the number of appeals to the Court; and

• finally the Working Party will consider
whether greater reliance can be placed on alternative
dispute resolution mechanisms in resolving disputes.

During the course of the review the Working
Party will be assisted by a reference group made up
of a number of experts in environmental and
planning law. These experts are drawn from a cross
section of organisations with an interest in the Court.
These include organisations such as the Property
Council of NSW, the Environmental Defender’s
Office, the Environment and Planning Law
Association, Royal Australian Planning Institute,
Total Environment Centre, the Urban Development

Institute and Justice Paul Stein of the Supreme Court.
There has been an overwhelming public response

to the Working Party’s call for submissions, with
more than 200 submissions received to date.

This demonstrates the importance that the
community places on environmental and planning
law and the continuing importance and relevance of
the Court today. I look forward to receiving the
report of the Working Party in due course.

In conclusion, I am optimistic that these ongoing
reforms will continue to ensure that NSW remains at
the forefront of environmental and planning law
reform and that the Land and Environment Court
will continue to be as effective and important in
twenty years time as it is today.
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It is my privilege to speak today on behalf of
the barristers of New South Wales in offering our
congratulations to this Court on attaining its
20th anniversary.

The conception of the Land and Enviro n m e n t
C o u rt is well known. It was the product of a
review by the then Labor Government in the
1970s of existing legislation relating to town and
c o u n t ry planning and
e n v i ronment assessment. 

That review had revealed a
number of deficiencies, all of
which caused unnecessary delays
and costs in the development
p ro c e s s .

In the words of the minister
for planning and enviro n m e n t ,
M r. Paul Landa: ‘the pro p o s e d
new court is a somewhat
innovative experiment in dispute
resolution mechanisms. It
attempts to combine judicial and
administrative dispute-re s o l v i n g
techniques and it will utilise
non-legal experts as technical
and conciliation assessors.’

This point was developed by
Mr Justice Cripps, as he then
was, in a paper delivered in
1982 when he pointed out that:

It is the intention of the
l e g i s l a t u re that the Court
combine the characteristics of the
superior Courts and the expert
administrative tribunals in a
manner designed to permit the
d i s c h a rge of its business by
judges and assessors. The new
C o u rt exercises a more
c o m p rehensive jurisdiction in
relation to planning and
e n v i ronmental matters than has
h i t h e rto been vested in any one
appellate body.

Public Par t i c i p a t i o n
One of the most significant aspects of the new

scheme was the emphasis it gave to public
p a rticipation in the development of
e n v i ronmental plans and enforcement of the
l e g i s l a t i o n .

The new legislation was intended to confer
equal opportunity on all members of the
community to participate in decision-making
c o n c e rning the contents of enviro n m e n t a l
studies, the aims and objectives and contents of

draft planning instruments and many other
matters. 

As Justice Stein, formerly of this Court has
said, the public involvement in the Court ’s work
reflected the increasing recognition in the 1970s
that the content of Environmental Law, while it
may involve many private disputes, in its
substance and content is indubitably that of
Public Law. The decisions of this Court have
implications, not only for the immediate part i e s ,
but also for the broader community and the
e n v i ronment itself.

In recognition of this fact, a significant part
of the new scheme enabled
objectors to applications for
designated development to
appeal to the new Court against
the grant of development
consent. Furt h e rm o re, any
member of the public was given
legal standing to bring
p roceedings in the Court to
e n f o rce compliance with the new
planning laws and to remedy any
b reaches of those laws.

S i g n i f i c a n t l y, s123 of the
E n v i ronmental Planning and
Assessment Act (1979) (NSW)
gave ‘any person the right to
bring proceedings in this Court
for an order to remedy or
restrain a breach of the Act,
whether or not any right of that
person had been infringed by or
as a consequence of that bre a c h . ’
This provision, as chief justice
S t reet was later to emphasise
(Hannan v. Elcom) , re c o g n i s e d
that the task of the court was to
administer social justice in a
manner that travelled beyond
administering justice i n t e r
p a rt e s.

F rom the outset, the Court
made it clear that it would not
read down the broad standing
p rovisions nor, would it set up

b a rriers which would limit the intention of
public participation in the process. Early in the
piece, arguments that the ‘any person’ pro v i s i o n
still re q u i red the applicant to prove a ‘re l e v a n t
i n t e rest’ in the subject matter of the pro c e e d i n g s
w e re sternly rejected. 

These provisions have been a notable success.
C o n t r a ry to the doomsayers who foresaw that
such provisions would open the floodgates of
litigation, the number of cases brought on the
basis of such provisions has not been suff i c i e n t

4 9

‘the task of the court

[is] to administer

social justice in a

manner that travelled

beyond administering

justice inter part e s . ’

2 0  Y E A R S  A T  T H E  L A N D  &  E N V I R O N M E N T  C O U R T

McColl S.C., President of the 

New South Wales Bar Association



as one former judge of this Court has observ e d ,
to ‘wet a pair of wellies’

The success of the operation of such
p rovisions in this Court has lead to the adoption
of similar open standing provisions in
Queensland, Victoria, South Australia and
Ta s m a n i a .

The intention of public involvement has been
enhanced by decisions such as O s h l a c k in which
the High Court upheld a decision of Justice Stein
that a party legitimately claiming to re p resent the
public interest may not be ord e red to pay the
costs of the successful part y.

Involvement of the Bar Association
The Bar Association can proudly claim a ro l e

in the new Court. It established a small
committee to pre p a re submissions to be made to
the then minister for planning and enviro n m e n t ,
M r. Paul Landa, concerning the terms of the
p roposed package of legislation. The committee
included the then Mr Murray Wilcox QC who, at
that stage, had been active in environmental and
planning cases for some years. The Bar
A s s o c i a t i o n ’s submission clearly made a
substantial impact as is evident from Hansard of
the day when the bills were read for the second
time in the Upper House. 

As a result of the Bar Association’s submission,
p rovisions which would have meant that appeals
would be way of stated case, were amended to
e n s u re that they were by way of normal appeal on
questions of law. Secondly, the Bar Association’s
submission that appeals against demolition ord e r s
under s317B of the then Local Government Act
[1919] which were then vested in the District Court ,
should be vested in the new Land and Enviro n m e n t
C o u rt, was also adopted.

The Bar was also concerned that the Bills did
not provide for mandatory public part i c i p a t i o n
for State planning policies in contrast to the
extensive re q u i rements for public participation in
the preparation of regional and local plans.
Amendments were made to ensure such
c o n s u l t a t i o n .

The Bar Association also criticised the
p roposal that the Land and Environment Court
was be separate from the Supreme Court of New
South Wales. We were concerned that tru e
rationalisation demanded that the various
functions which had previously been exercised by
a variety of courts and tribunals should be vested
in the Supreme Court. One of the reasons for
that submission was an opinion expressed by the
then chief justice, Sir Laurence Street concern i n g
the increased costs of an entirely new court
s t ru c t u re and the danger that the ‘fragmentation
i n h e rent in [specialist tribunals] weakened the

whole fabric of what ought to be re g a rded as an
integrated and all embracing system of re g u l a r
c o u rts’. We were also concerned about the risks
attendant on a court of limited jurisdiction not
being able to provide all relief arising from the
same factual matrix. 

This last criticism proved to have force. In
National Parks and Wildlife Service and Another
v Stables Perisher Pty. Ltd (1990) 20 NSWLR
573 the Court of Appeal made it clear that this
C o u rt had no pendant or accrued jurisdiction of
a like nature of that enjoyed by the Federal
C o u rt. 

The Act was amended in 1993 by the addition
of s16 (1A), which purports to grant that
pendant jurisdiction. Whether or not it has tru l y
had that effect is something which is yet to be
worked out.

This year a Working Party has been convened
to review the State’s planning laws and the ro l e
of this Court in development applications. As the
p resent Attorney General’s pre d e c e s s o r, the Hon.
J e ff Shaw QC MLC made clear he believed ‘the
Land and Environment Court objectively and
independently decides matters before it accord i n g
to law and the evidence. Some criticisms of the
C o u rt have been ill-informed and misconceived.
However some re f o rm may be appro p r i a t e . ’

It would hardly be surprising if an innovative
and youthful court such as this was not the
subject of criticism however founded,
p a rticularly having re g a rd to the way its
jurisdiction touches so closely upon public
matters as I have already indicated. The Bar has
a l ready made a submission to the Working Part y,
once again pre p a red by a small committee of
dedicated Land and Environment practitioners.

We are confident any review will only lead to
a strengthened jurisdiction which will continue
to serve the people of NSW in the sterling
manner it has done so for the last 20 years.

We wish the Court many happy re t u rn s .
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