
user to paragraph 4.1.1 for the meaning of ‘constru c t i v e
authority’. The label was not familiar, and I was eager to
l e a rn more. When I located the correct paragraph the
a u t h o r, rather disappointingly, states that ‘constru c t i v e
authority’ is more commonly known as ‘ostensible’ or
‘ a p p a rent authority’, and he also groups agency by
ratification under this so-called authority. The wisdom
of introducing yet another label for a well understood
concept escapes me, particularly when the author
o t h e rwise continues to use the common labels. 

The author deals with the subject of agents as
fiduciaries in, rather confusingly, two separate places.
Firstly under the heading of ‘The points of similarity
between bailment and agency’, and then in the chapter
headed ‘Duties of the agent to the principal’. The subject
of the existence and scope of the fiduciary duties is
c o v e red too briefly. 

F u rt h e r, the book deals too briefly with Cro w n
agents and the subject the principal’s vicarious liability
for the action of its agent. As McHugh J re c e n t l y
commented, vicarious liability is an important area of
the law, which is evolving under circumstances where
the contracting out of work has become commonplace.
The High Court decision in Travis Kane Scott v
Geoffrey Arthur Davis [2000] HCA 52 (5 October
2000) is an extremely good read for those who wish to
e x p l o re the current thinking of the High Court on
vicarious liability and the history and development of
agency principles with respect to owners and drivers of
motor vehicles. 

On balance, this book fulfils its purpose to provide a
book within ‘a moderate compass, avoiding the
intricacies of detail that tend to obscure’. It is a useful
addition to a practitioner’s library on the law of agency
in Australia. 

Reviewed by Sheila Kaur-Bains 

Outline of Succession (2nd Edition)

By Ken Mackie and Mark Burton
Butterworths Australia 2000

According to its preface, Outline of Succession is
intended as an introduction to the law of succession
aimed primarily at the undergraduate law student
embarking upon the subject for the first time. 

As its title suggests, Outline of Succession is not,
and does not purport to be, an exhaustive analysis of
succession law. It seeks rather to provide a general
o v e rview of the basic features of the legislation and case
law in each of the Australian jurisdictions.

The book is wide in its scope, seeking to deal with
the laws of succession in each of the Australian
jurisdictions. As the authors themselves point out more
than once in the book, the absence of uniformity acro s s
the Australian jurisdictions renders it impossible in a

work of this size to canvass in any detail the legislative
p rovisions and case law of each of the states. The re a d e r
is frequently advised to consider for him or herself the
specific legislation of interest or to refer to other texts in
the area. Such an approach is unlikely to find favour
with students who, due to limited time and re s o u rc e s ,
would be inclined to prefer a text which could be used
as a ‘stand alone’ re f e rence. Without consulting the
legislation itself or the various other texts re f e rred to, it
is unlikely that a student reading this book alone would
be capable of answering the questions which appear at
the end of each chapter.

Whilst the authors generally do identify the key cases
in each area, there is on the whole scant re f e rence to
Australian authority, with most re f e rences being to
English decisions. Peculiarly, where the legislation of
each of the Australian jurisdictions resembles the United
Kingdom Wills Act 1837, the provisions of that Act are
cited in pre f e rence to those of any of the Australian
j u r i s d i c t i o n s .

Whilst the book is written in a re a d i l y
understandable style, there is excessive use of somewhat
simplistic ‘Samuel is the owner of a pro p e rty called
‘ R e d a c re’ type illustrations. Explanation by re f e rence to
the facts of re p o rted cases may have been more
i n s t ructive. 

For practitioners, Outline of Succession p rovides at
best a starting point for re s e a rch. It must be said that the
book does not profess to be of more than occasional use
to practitioners. This is particularly the case for
practitioners in New South Wales, as many of the more
d i fficult and commonly encountered areas of the law of
succession in this state are glossed over in the book. For
example, in Chapter 9 ‘Distribution on Intestacy’, only
passing re f e rence is made to s61D of the Wills Pro b a t e
and Administration Act 1898, pursuant to which a
s u rviving spouse has a right to acquire the appro p r i a t i o n
of the matrimonial home. 

The discussion in Chapter 10 ‘Family Provision’, in
relation to the matters to be considered by the court in
the exercise of its discretion as to what provision, if any,
ought to be made in favour of an applicant is of such
b revity and superficiality that it would offer no re a l
assistance to a practitioner considering whether such an
application would be likely to succeed. The complicated
p rovisions in Division 2 of Part II of the F a m i l y
P rovision Act 1982 relating to notional estate are given
only cursory attention. Typically of the book as a whole,
the chapter offers little in the way of guidance as to
p rocedural matters.

In summary, Outline of Succession is unlikely to be
of great assistance to practitioners. It may, however,
p rovide a useful overview of the laws of succession for
s t u d e n t s .

Reviewed by Elizabeth Frizell 
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