
Background 
On 26 August 2001, Captain Arne

Rinnan, Master of the Norwegian
container ship the MV Ta m p a, received a
request from the Australian authorities to
rescue a ship in distress. Captain Rinnan
was guided to the sinking ship by the
Australian Coast Guard. The MV Ta m p a,
licensed to carry no more than 50 people
and with a crew of 27 on board, rescued
433 people in international waters near
Christmas Island. On 29 August, Captain
Rinnan concluded that some of the
rescuees required urgent medical
treatment. When no assistance was
forthcoming, he took the MV Ta m p a i n t o
Australian territorial waters about four
nautical miles off Christmas Island. The
Australian authorities subsequently
declined to permit the rescuees to land on
Christmas Island. 

The proceedings before North J 
On 31 August 2001, the Vi c t o r i a n

Council for Civil Liberties Incorporated
and Mr Eric Vadarlis, a solicitor practising in Melbourne who
desired to provide free legal advice to the rescuees on
migration matters (‘the applicants’), commenced proceedings
in the Federal Court against, amongst others, the Minister for
Immigration and Multicultural Affairs and the Commonwealth
of Australia (collectively ‘the Commonwealth’). Leave was also
granted to Amnesty International Limited and the Human
Rights and Equal Opportunities Commission (‘HREOC’) to
intervene. Shortly after the case commenced to be heard at
11.00 am on Saturday, 1 September, the Solicitor-General for
the Commonwealth read to the Court an announcement just
made by the Prime Minister concerning an agreement with the
governments of New Zealand and Nauru for the processing of
the rescuees. 

The arguments of the applicants 
Before Justice North, the applicants argued that the

provisions of the Migration Act 1958 (Cth), especially ss189
and 245F(9), imposed a duty on the Commonwealth to detain
the rescuees and at the same time to accord to them various
rights under the Act, including the right to apply for
protection visas as refugees. The applicants sought orders that

the rescuees be brought ashore to the Australian mainland and
that they be allowed to make applications for protection visas.
In the alternative, the applicants contended that if the
Migration Act did not apply, then the rescuees were detained
without lawful authority. It followed that relief in the nature of
habeas corpus should be available to compel the
Commonwealth to release the rescuees from unlawful
detention. Mr Vadarlis pursued several additional claims,
arguing in particular that he had been prevented from
communicating with the asylum seekers and that this
amounted to an infringement of his implied constitutional
freedom of communication

Mediation 
After the conclusion of argument, North J referred the

proceedings to mediation. At mediation it was agreed that the
rescuees would be transferred from the MV Ta m p a to the
HMAS Manoora, with no person being required to leave the
HMAS Manoora until the determination of the proceedings
before the trial judge or any appeal to the Full Federal Court.
Following the agreement, the HMAS Manoora commenced the
voyage towards Port Moresby.

The reasons of North J 
In reasons handed down on 11 September 2001 (Vi c t o r i a n

Council for Civil Liberties Incorporated v Minister for
Immigration & Multicultural Affairs [2001] FCA 1297 (11
September 2001), North J rejected the applicants’ arguments
concerning the application of the Migration Act to the
situation of the rescuees. He also rejected Mr Va d a r l i s ’
argument in relation to freedom of political communication,
noting that the constitutional freedom could only be claimed
for the benefit of Australian citizens and not aliens. In so far
as Mr Vadarlis also rested this claim on his own freedom of
political communication, North J accepted the
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C o m m o n w e a l t h ’s submission that the freedom is not a right to
require the Commonwealth to facilitate communication:
M c C l u re v Australian Electoral Commission (1999) 163 ALR
734 at 740-1.

North J accepted, however, that the rescuees were held in
detention without lawful authority. Applying Chu Kheng Lim v
Minister for Immigration, Local Government and Ethnic Aff a i r s
(1992) 176 CLR 1 at 19, 63 and Re Bolton & Another; Ex
parte Beane (1987) 162 CLR 514 at 528-9, North J rejected
the distinction urged by the Commonwealth between partial
and total restraint of freedom:

It may be accepted that as far as the respondents were
concerned the rescuees were free to go anywhere other than
Australia and hence were only partially
restrained. But the question here is
whether that freedom is real or illusory.
As Townley J said in Burton v Davies
and General Accident Fire and Life
Assurance Corporation Ltd [1953]
StRQd 26 at 30: ‘If I lock a person in a
room with a window from which he may
jump to the ground at the risk of life or
limb, I cannot be heard to say that he
was not imprisoned because he was free
to leap from the window. ’

North J also rejected the contention
that the Court must view the opportunities
for escape from custody against the
background of the circumstances in
which the custody arose, in particular that
the custody of the rescuees was ‘self-
inflicted’. He stated: ‘To describe the
plight of the rescuees as self-inflicted is
not a balanced view of the full
circumstances of their situation.’ Nor did
North J accept the argument that that the
rescuees were not detained because there
were avenues of escape open to them: 

One of the means of escape was to leave
with anybody who was prepared to take them from the M V
Ta m p a. There is no evidence that there is any such person or
b o d y. None has so far come forward. The chances of any such
offer being made is limited because the number of rescuees is
so large. The nearest port was closed by the respondents to
stop any local ships approaching. There was a limit on how
long the rescuees could remain on board the MV Ta m p a as it
could not accommodate them for long. They stayed on the
deck under a tarpaulin and in five empty shipping containers.
The suggested means of egress was not a real option. In the
circumstances it is mere speculation.

Nor did North J accept that the Commonwealth could rely
on the rescuees leaving on the MV Ta m p a as a means of
escape. He noted that Captain Rinnan had come into
territorial waters only in response to what he regarded as a
medical emergency, that the Ta m p a was not equipped to
accommodate such a large number of people, and that it was
engaged in a high value commercial operation which had
already been interrupted by events. His Honour also rejected
the Commonwealth’s suggestion that the rescuees could leave
pursuant to the Nauru/NZ arrangements: ‘In assessing whether
there is a reasonable means of egress, a relevant matter is the

knowledge of the rescuees of any such means. The presence of
45 SAS troops, armed and in combat fatigues, is likely to have
led the rescuees to the conclusion that they were bound to do
as they were told. Indeed one of the agreed facts is that the
SAS troops control the movements of the rescuees on board
the MV Ta m p a.’ There was in reality a total restraint on the
freedom of the rescuees:

In my view the evidence of the respondents’ actions in the
week following 26 August demonstrate that they were
committed to retaining control of the fate of the rescuees in
all respects. The respondents directed where the MV Ta m p a
was allowed to go and not to go. They procured the closing of
the harbour so that the rescuees would be isolated. They did

not allow communication with the rescuees. They did not
consult with them about the arrangements being made for
their physical relocation or future plans. After the
arrangements were made the fact was announced to them,
apparently not in their native language, but no effort was
made to determine whether the rescuees desired to accept the
arrangements. The respondents took to themselves the
complete control over the bodies and destinies of the
rescuees. The extent of the control is underscored by the fact
that when the arrangements were made with Nauru, there had
been no decision as to who was to process the asylum
applications there or under what legal regime they were to be
processed. Where complete control over people and their
destiny is exercised by others it cannot be said that the
opportunity offered by those others is a reasonable escape
from the custody in which they were held. The custody simply
continues in the form chosen by those detaining the people
restrained. 

North J also considered argument concerning the
C o m m o n w e a l t h ’s power to remove the rescuees from
Australian territorial waters pursuant to the Nauru/NZ
arrangements. The Commonwealth did not rely on any
statutory power to expel the rescuees, rather contended that
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the expulsion was a valid exercise of prerogative power. North
J concluded that the Migration Act contains comprehensive
provisions concerning the removal of aliens (ss198-9), and was
intended to regulate the whole area of removal of aliens. It left
no room for the exercise of any prerogative power on the
subject: Attorney-General v De Keyser’s Royal Hotel Ltd [ 1 9 2 0 ]
AC 508. 

The proceedings before the Full Court 
The Commonwealth and ministers concerned appealed

against North J’s decision. On 12 September 2001, an
application for an urgent hearing of the appeals was granted.
The Full Court, comprising Black CJ and French and

Beaumont JJ, sat until late the following day to
hear submissions. The decision of the Full
Court was announced on 17 September 2001,
with its reasons published on 18 September:
Ruddock v Vadarlis [2001] FCA 1329. The key
issues on the appeal were (a) whether the
executive power of the Commonwealth
authorised and supported the expulsion of the
rescuees and their detention for that purpose;
and (b) if there was no such executive power,
whether the rescuees were subject to a restraint
attributable to the Commonwealth and amenable
to habeas corpus. By a majority comprising
Beaumont and French JJ, the Court determined
that the appeals should be allowed and set aside
the decision of North J. 

French J (Beaumont J agreeing) 
French J (with whose reasons Beaumont J

agreed) undertook an analysis of the source and
general character of the executive power of the
Commonwealth, the primary source of which is
s61 of the Constitution, and which power is
subject to abrogation, modification or regulation
by laws of the Commonwealth. His Honour
reviewed the various authorities concerning the
requirement for clear intention to displace the
p o w e r, noting that:

The greater the significance of a particular
executive power to national sovereignty, the less
likely it is that, absent clear words or inescapable
implication, the parliament would have intended
to extinguish the power. In such a case close
scrutiny will be required of any contention that a
statute, without express words to that effect, has
displaced the operation of the executive power by
virtue of ‘covering the field’ of the subject matter.

His Honour opined that the scope of the
executive power conferred by s61 is to be measured by
reference to Australia’s status as a sovereign nation and by
reference to the terms of the Constitution itself. His Honour
identified (par 192) a range of legislative powers central to the
expression of Australia’s status and sovereignty as a nation,
including the powers to make laws with respect to
naturalisation and aliens (s51(xix)), immigration and
emigration (s51(xxvii)) and the influx of criminals
(s51(xxviii)): 

A u s t r a l i a ’s status as a sovereign nation is reflected in its

power to determine who may come into its territory and who
may not and who shall be admitted into the Australian
community and who shall not. That power may also be linked
to the foundation of the Constitution in popular sovereignty
implied in the agreement of the ‘people’ of the pre-federation
colonies ‘to unite in one indissoluble federal Commonwealth’.
It may be said that the people, through the structures of
representative democracy for which the Constitution
provides, including an Executive responsible to the
Parliament, may determine who will or will not enter
Australia. These powers may be exercised for good reasons or
bad. That debate, however, is not one for this Court to enter.

French J concluded that absent statutory extinguishment
or abridgement, the executive power of the Commonwealth
would extend to a power to prevent the entry of non-citizens
and to do such things as are necessary to effect such
exclusion. He was not satisfied that the provisions of the
Migration Act evinced ‘a clear and unambiguous intention to
deprive the Executive of the power to prevent entry into
Australian territorial waters of a vessel carrying non-citizens
apparently intending to land on Australian territory and the
power to prevent such a vessel from proceeding further
towards Australian territory and to prevent non-citizens on it
from landing upon Australian territory.’ The Act, by its
creation of facultative provisions the object of which is to
control entry, could not be taken as intending to deprive the
Executive of the power necessary to do what it has done in this
case. The steps taken in relation to the MV Ta m p a which had
the purpose and effect of preventing the rescuees from
entering the migration zone and arranging for their departure
from Australian territorial waters were within the scope of
executive power.

Nor did French J accept that on the facts of the case, the
rescuees were subject to a restraint on liberty not authorised
by law and amenable to habeas corpus. He acknowledged that
to the extent that the Commonwealth prevented the rescuees
from landing on Australian soil, it closed a possible avenue
out of a situation in which they had been placed by other
factors. However, the rescuees had no right to land, and the
closure of the port and the orders made by the Harbour Master
were done under statutory authority, the validity of which was
not challenged. The actions of the Commonwealth were
‘properly incidental to preventing the rescuees from landing in
Australian territory where they had no right to go’. Their
inability to go elsewhere derived from circumstances which
did not come from any action on the part of the
Commonwealth. The Nauru/NZ arrangements of themselves
provided the only practical exit from the situation: ‘Those
arrangements did not constitute a restraint upon freedom
attributable to the Commonwealth given the fact that the
Captain of the Ta m p a would not sail out of Australia while the
rescuees were on board. … [T]aken as a whole, there was no
restraint on their liberty which could be attributed to the
C o m m o n w e a l t h . ’

Black CJ 
The Chief Justice dissented, taking the view that whilst

the power to expel people entering Australia illegally cannot
be doubted, it is a power that derives only from laws made by
the Parliament and not from prerogative powers otherwise
exercisable by the executive government under s61. The Chief
Justice concluded that since the Commonwealth had not relied
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on the powers provided in the Migration Act, it had no power
to detain those rescued from the Ta m p a. 

Black CJ undertook a detailed review of judicial authority
and scholarly commentary concerning the power or
prerogative of the Crown to exclude aliens. It was, ‘at best,
doubtful that the asserted prerogative continues to exist at
common law’, although it was not necessary to express a
concluded view. The Chief Justice then turned to consider
w h e t h e r, if there is any prerogative or other non-statutory
executive power, it had been abrogated by the Parliament
through the enactment of the Migration Act. Black CJ
accepted the test as stated in Attorney-General v De Keyser’s
Royal Hotel Ltd [1920] AC 508 (‘De Keyser’s ’), namely whether

the legislation has the same area of operation as the
prerogative. After examining the relevant provisions of the
Migration Act, as amended by the B o rder Pro t e c t i o n
Legislation Amendment Act 1999 (Cth), he concluded that the
Act showed a regime that is comprehensive in its coverage of
powers of apprehension and detention: 

The conclusion to be drawn is that the Parliament intended
that in the field of exclusion, entry and expulsion of aliens
the Act should operate to the exclusion of any executive
power derived otherwise than from powers conferred by the
Parliament. This conclusion is all the more readily drawn
having regard to what I have concluded about the nature and
the uncertainty of the prerogative or executive power asserted
on behalf of the Commonwealth.

Black CJ next considered the alternative arguments that
no order for release should have been made. In relation to the
C o m m o n w e a l t h ’s argument that any restraint to which the
rescuees were subjected was not a total restraint of movement,
that a partial restraint was to be distinguished from detention,
and that in the circumstances there was no detention such as
to provide a foundation for the issue of a writ of habeas corpus,
he concluded that ‘the question should not be, “Would the
person be free if they went somewhere else?” rather “Is the

person detained here and now?”. If so, prima facie, the
detention is unlawful unless legally justified.’ It was important
to focus not on the lack of any right of the rescued people to
enter Australia, but on whether the rescued people were, in a
real and practical sense, detained by the Commonwealth. The
conclusion was inevitable that, viewed as a practical, realistic
m a t t e r, the rescued people were unable to leave the ship that
rescued them on the high seas when the wooden fishing boat
in which they were travelling began to sink’. In relation to the
Nauru/New Zealand arrangements, Black CJ considered that it
was open to French J to find that: ‘Where complete control
over people and their destiny is exercised by others it cannot
be said that the opportunity offered by those others is a

reasonable escape from the custody in
which they were held. The custody simply
continues in the form chosen by those
detaining the people restrained.’

Application for special leave to appeal

to the High Court 
On 29 October 2001, Hayne J granted

an application for expedited hearing of
Mr Vadarlis’ application for special leave
to appeal to the High Court from the
decision of the Full Court. The special
leave application has been set down for
hearing on 14 December 2001. 

Conclusions 
It remains to be seen whether the High

Court will grant special leave to appeal in
order to consider the important questions
raised by the Ta m p a proceedings; namely
the scope of the executive power in
preventing the entry of non-citizens into
and effecting their exclusion from
Australian territorial waters, and the
availability of habeas corpus in the
circumstances of the Ta m p a rescuees. It is

premature to preempt the outcome of any consideration by the
High Court of these matters. It can be said, however, that the
Federal Court proceedings in relation to the rescuees on board
the MV Ta m p a have exposed a significant gap between the
obligations of Australia under the Convention relating to the
Status of Refugees and the rights of asylum seekers recognised
in and made enforceable through Australia’s Migration Act. The
proceedings have underlined the incapacity of persons within
A u s t r a l i a ’s territorial waters to avail themselves of the
obligations imposed upon Australia under the Refugees
Convention outside the procedural framework set out in the
Migration Act. The proceedings again reveal the limited
incorporation by the Commonwealth Parliament of Australia’s
international obligations, and the lack of justiciability of
international norms in Australian courts. International human
rights jurisprudence, in particular, as sought to be canvassed
before the Full Court by HREOC, provides support for a
conclusion that the rescuees were unlawfully detained on board
the Ta m p a and should have been provided with assistance in
making applications for refugee status. In Amuur v France1 t h e
issue of what constitutes detention contrary to article 5 of the
European Convention on Human Rights (‘European Convention’)
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arose in the context of the confinement of four Somali asylum
seekers in the transit zone of Paris-Orly airport for some twenty
d a y s .2 The European Court of Human Rights noted that whether
a person has been deprived of his or her liberty contrary to
article 5 involves considering criteria such as the type, duration,
effects and manner of implementation of the measure in
q u e s t i o n .3 In finding that the Somali asylum seekers had been
deprived of their liberty in violation of article 5, the Court took
note of various matters, including that the asylum seekers had
been subjected to strict and constant police surveillance, and
that they had been deprived of legal and social assistance. The
Court was especially concerned that the applicants were denied,
until 5 days prior to their deportation, assistance in relation to
the completion of formalities relating to an application for
refugee status.4 The Court specifically rejected an argument that
the asylum seekers could have removed themselves from the
restrictive measures applied by the French Government by flying
to Syria: 

The mere fact that it is possible for asylum-seekers to leave
voluntarily the country where they wish to take refuge cannot
exclude a restriction on liberty, the right to leave any country,
including one’s own, being guaranteed, moreover, by Protocol
No. 4 to the Convention (P4).5 Furthermore, this possibility
becomes theoretical if no other country offering protection
comparable to the protection they expect to find in the
country where they are seeking asylum is inclined or
prepared to take them in. Sending the applicants back to
Syria only became possible, apart from the practical
problems of the journey, following negotiations between the
French and Syrian authorities. The assurances of the latter
were dependent on the vagaries of diplomatic relations, in
view of the fact that Syria was not bound by the Geneva
Convention relating to the Status of Refugees. 6

The European Court’s analysis is consistent with the
reasoning of North J and Black CJ in rejecting the
C o m m o n w e a l t h ’s contention that the asylum seekers were not
detained because they could escape pursuant to the Nauru/NZ
arrangements. It is noteworthy that Syria, like Nauru, is not a
party to the Refugees Convention. Amuur was most recently
cited with approval by the UK High Court in Saadi v Secretary of
State for the Home Department.7 There, Collins J held the
detention of four asylum seekers to be unlawful by reason of the
operation of article 5 of the ECHR. His Honour cited with
approval the decision in Amuur, stating that the European Court
‘unsurprisingly decided that [the asylum seekers in Amuur] had
been deprived of liberty and so fell within the protection of
Article 5 and that the failure to allow access to legal or other
advice for 15 days made the deprivation of liberty not
compatible with Article 5.1.’

Other international standards arguably applicable to the
situation of the asylum seekers on board the Ta m p a include the
Refugees Convention itself, article 16(1) of which provides that a
refugee shall have free access to the courts of law on the territory
of all contracting States, as well as the United Nations High
Commissioner for Refugees’ Guidelines on applicable criteria and
s t a n d a rds relating to the detention of asylum-seekers ( 1 9 9 9 ) .
These G u i d e l i n e s define detention as confinement within a
narrowly bounded or restricted location, including prisons,
closed camps, detention facilities or airport transit zones, where
the only opportunity to leave such limited area is to leave the
t e r r i t o r y. The Guidelines affirm that the only permissible

grounds for detention are the four grounds provided for in
EXCOMM Conclusion No.44 (XXXVII).8 I m p o r t a n t l y, the
Guidelines confirm that detention cannot be used to inhibit a
p e r s o n ’s opportunity to apply for asylum (Guideline 5). Detention
of asylum seekers for any other purpose, ‘for example as part of a
policy to defer future asylum seekers, or to dissuade those who
have commenced their claims from pursuing them, is contrary to
the norms of refugee law. It should not be used as a punitive or
disciplinary measure for illegal entry or presence in the country,
and should be avoided for failure to comply with administrative
requirements or breach of reception centre, refugee camp, or
other institutional restrictions’ (Guidelines 3). 

Apart from questions concerning the status in Australian law
of international norms of human rights and refugee law, the
Ta m p a proceedings raise important questions concerning the
role of third parties interested to act in the enforcement of law in
the public interest for those otherwise unable to bring
proceedings themselves. These questions arise not only in
relation to the approach taken to the standing of Mr Vadarlis and
the VCCL both by North J at first instance and Black CJ in the
Full Court, as well as by Beaumont and French JJ in the Full
C o u r t .9 There must be particular concern in relation to the
treatment of the lawyers who appeared pro bono against the
Commonwealth. These included senior counsel such as Gavan
Griffith Q.C., Jack Fajgenbaum Q.C., Julian Burnside Q.C. and
Chris Maxwell Q.C., all of whom were subjected to malicious
media reports. The Commonwealth is currently seeking to
recover costs against Mr Vadarlis and the VCCL, apparently
disregarding the counsel of French J who said in the Full Court:

The counsel and solicitors acting in the interests of the
rescuees in this case have evidently done so pro bono. They
have acted according to the highest ideals of the law. They
have sought to give voices to those who are perforce voiceless
and, on their behalf, to hold the Executive accountable for
the lawfulness of its actions. In so doing, even if ultimately
unsuccessful in the litigation they have served the rule of law
and so the whole community.

1 (1992) 22 EHRR 533.

2 Article 5 of the ECHR has its equivalent in article 9 of the
International Covenant on Civil and Political Rights (‘the
ICCPR’), to which treaty Australia is a party. 

3 Para 42.

4 Para 45.

5 Protocol No 4 to the ECHR has its equivalent in article 12(2) of
the ICCPR.

6 Para 48.

7 Unreported O/0074/01, CO/4559/00, CO/4553/00, 7 September
2001, Collins J. 

8 These grounds are (i) to verify identity; (ii) to determine the
elements on which the claim for refugee status or asylum is bases;
(iii) in cases where asylum-seekers have destroyed their
travel/and or identity documents or used fraudulent documents in
order to mislead the authorities of the state in which they intend
to claim asylum; and (iv) to protect national security and public
order.

9 It was held by both the trial judge and by the Full Court that the
standing of the applicants extended only to seeking relief in the
nature of habeas corpus.
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