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The last 20 - 30 years have seen an explosion in the number
and types of civil suits where an element in the plaintiff's case
is reliance. This often involves the plaintiff attempting to prove
what the plaintiff would have done had different advice,
information or representations been given or made by the
defendant. The first example is in the area of medical
negligence. Rogers v Whittaker (1992) 175 CLR 479 has
spawned a number of cases where the plaintiff asserts that, had
the medical practitioner given a warning about a particular risk
inherent in a proposed treatment, the plaintiff would not have
undergone the treatment and thereby would have avoided
injuries suffered from that treatment. Chappel v Hart (1998)
195 CLR 232 confirmed that a plaintiff can succeed in such a
case even though the defendant has performed the operation
itself with due care and skill: it is sufficient if the plaintiff
proves that had the warning been given the plaintiff would not
have undergone that operation at that time under the hands of
that doctor.

A second fertile area for this hypothetical evidence lies in
negligent advice cases against other professionals. Thus in
NRMA v Morgan (1999) 31 ACSR 435, reversed on appeal,
the plaintiff succeeded at first instance in proving, by calling
evidence from each of its directors, that had the lawyer
defendants provided advice about the risks arising from an
application for special leave to appeal to the High Court in a
matter which might impact on a restructuring proposal they
were considering, they would have deferred the proposal and
avoided legal costs which later proved to be wasted.

A third area of commercial significance has been the
application of the Insurance Contracts Act (Cth) 1984, s54(1) -
see Commercial Union Assurance Company of Australia v
Ferrcom Pty Ltd (1991) 22 NSWLR 389 per Handley JA at 415
applying Samuels JA in Ellis (infra).

More generally, s52 of the Trade Practices Act 1974, and its state
analogues, has spawned an industry of cases in which the
plaintiff claims to have suffered loss or damage by the
misleading conduct of the defendant. Often the plaintiff's case
involves the proposition that the defendant needed to place
appropriate qualifications upon the representations it was
making in order to avoid misleading conduct; and had those
qualifications been expressed, the plaintiff would not have
entered the relevant transaction: e.g. Demagogue Pty Limited v
Ramensky (1992) 110 ALR 608.

The typical approach of plaintiff's counsel in these cases has
been to lead evidence from the plaintiff, either in oral,
statement or affidavit form, as to what the plaintiff would 
have done had the necessary advice, warning or qualification
been made or given. Such evidence has been invariably
accepted as admissible, notwithstanding that it might be
thought to be objectionable on the grounds that it is 
leading or that it really amounts to a conclusion being given 
by the witness about the witness's own state of mind.

Ultimately, the High Court has made plain its concern as to the
weight to be given to such evidence: see, for example,
Rosenberg v Percival (2001) 205 CLR 434, applying the caution
furnished by Samuels JA in Ellis v Wallsend District Hospital
(1989) 17 NSWLR 553 at 581 - 2.

Nevertheless the evidence has remained admissible.

The task of the plaintiff's counsel has been to lead not only this
direct evidence on the hypothetical question but also other
evidence of conduct or words of the plaintiff in the
circumstances, which render it more probable than not that the
plaintiff's direct evidence is reliable. For its part the
defendant's counsel has sought to cross-examine the plaintiff,
again not only on the direct evidence but also on other conduct
or words of the plaintiff, and on the surrounding
circumstances, which might tend to suggest that the plaintiff's
direct evidence should be rejected.

On the point of the plaintiff's direct evidence, the Civil
Liability Act 2002 (NSW) as amended by the Civil Liability Act
Amendment Act 2003 (NSW) has enacted an important change
into this field.

Section 5D(3) provides as follows:

If it is relevant to the determination of factual causation to
determine what the person who suffered harm would
have done if the negligent person had not been negligent:

(a) the matter is to be determined subjectively in the light
of all relevant circumstances, subject to paragraph (b),
and

(b) any statement made by the person after suffering the
harm about what he or she would have done is
inadmissible except to the extent (if any) that the
statement is against his or her interest.

This section applies to actions commenced on or after 6
December 2002.

By reason of the statutory definitions of 'harm' and
'negligence', s5D has application to any claim for damages for
harm resulting from negligence, regardless of whether the
claim is brought in tort, in contract, under statute or otherwise
and whether the 'harm' is personal injury or death; or damage
to property; or economic loss. (There are certain excepted
claims referred to in s3B.)  The result is that s5D(3) will have
application to a typical professional negligence claim against a
medical practitioner, a lawyer or another professional,
irrespective of how the cause of action is framed.

We would construe 'any statement' in s5D(3)(b) as extending
to include  a statement made by the plaintiff in evidence in
court in the instant proceedings. A narrower view, to the effect
that it excludes only statements made by the plaintiff out of
court or outside the confines of the current action is unlikely
to be correct. Such statements, unless against interest, would
already be inadmissible by reason of their hearsay character:
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Evidence Act 1995 (NSW), ss59 and 81.

Of course, where a claim is brought under s52 of the Trade
Practices Act, negligence is not an element of the cause of action.
If a representation is misleading and if it has induced loss-making
conduct, the plaintiff does not need to further prove that the
misrepresentation was made negligently. Therefore, in cases
brought solely under s52, s5D(3) will not apply. However, there
will be some cases where the plaintiff's claim is alternatively
based on s52 and on negligence. That produces the invidious
position where by direct evidence adduced by the plaintiff of a
hypothetical nature may be admissible in the s52 claim, but
inadmissible in the negligence claim.

Section 5D(3)(a) confirms that the legal test remains
subjective. The court has to determine, in the light of all
relevant circumstances, what this particular plaintiff would
have done had the necessary warning, advice or qualification
been given. Parliament has not chosen to impose a simple
objective test of reliance.

However, notwithstanding the test is a subjective one, any
statement made by the plaintiff after suffering harm, as to
what he or she would have done is inadmissible except to the
extent that it is against his or her interest: s5D(3)(b).

In effect, the court is determining a subjective question as to
what the plaintiff would have done, but cannot hear directly
from the plaintiff on that question.

Arguably, the statute may produce the curious and anomalous
effect of substituting the mind of the court for the mind of
plaintiff, since the plaintiff goes unheard on the direct point.
Gone are any questions of weight or reliability of the plaintiff's
direct evidence.

Where a court is exercising federal jurisdiction in the matter
question arises as to whether s5D(3), being a state law, is
picked up. A court hearing a s52 dispute and a negligence
claim arising out of the same facts would be exercising federal
jurisdiction.

If such court is a state court of NSW, s79 of the Judiciary Act
1903(Cth) would require it to apply the Evidence Act 1995
(NSW) subject to the overriding provisions of a later state law
being s5D(3)(b) of the Civil Liability Act 2002 (NSW). Result:
the plaintiff cannot give evidence in the negligence case that he
or she would have done something different had different
advice been given by the defendant. (He or she can be asked
this in the s52 case since that is not an action based on
negligence: s5A(1)).

If the same action is heard in the Federal Court, s79 will not
pick up s5D(3)(b) if a law of the Commonwealth, being the
Evidence Act 1995 (Cth), otherwise provides. The
Commonwealth Act does seem to otherwise provide.The direct
evidence from the plaintiff that he or she would have done
something different if the defendant had advised differently is
relevant to the issue (s55) and accordingly admissible (s56),

there being no other provision of the Act excluding it. The
plaintiff can therefore give this evidence in both the negligence
and s52 action. See generally British American Tobacco v State of
Western Australia (2003) 200 ALR 403.

What then are counsel for the plaintiff and the defendant
supposed to do by way of advancing their respective clients'
case against the background of s5D(3)?  Some plaintiff's
counsel may continue to ask the direct question of the plaintiff
upon the basis that, if the defendant's counsel does not object
and the court does not intervene, the evidence will be received.
Over time one suspects this practice will decrease.

It will, of course, remain necessary for plaintiff's counsel to
adduce other evidence, either from the plaintiff or from other
witnesses, of the relevant circumstances, including other
conduct or words of the plaintiff, which assist in allowing the
necessary inference to be drawn on the subjective question.
For example, in Rosenberg v Percival, Gleeson CJ at [17]
indicated, in the context of a 'failure to warn' case against a
medical practitioner, the relevant circumstances that might
arise in order to assist in determining the subjective question.
See also Samuels JA in Ellis at p. 581F.

Without infringing s5D(3)(b), for example, evidence might be
led to show that the plaintiff did not have a great need for the
surgery; the plaintiff had expressed a reluctance to undergo
other related risks; the plaintiff at the time of consultation had
asked specific questions about the risk; and that objectively
there was a real possibility of the risk materialising. Indeed,
s5D(3)(b) does not seem to prohibit the plaintiff from giving
direct evidence about actual mental processes he or she had
undergone. The plaintiff could say that in the consultation
with a medical practitioner the plaintiff was told about the
risks of the operation and, based upon that information, he or
she had in fact a particular state of mind when entering the
operation. What the plaintiff is not permitted to say is what he
or she would have done had some different or other advice
been given.

From the viewpoint of defendant's counsel, the tactical
decisions are trickier. He or she will also seek to cross-examine
as to conduct and words of the plaintiff and all the relevant
circumstances, so as to lead the court to conclude that the
plaintiff would have gone ahead even if given the extra
information. However, does the defendant's counsel take the
extra step and put the direct question to the plaintiff that the
plaintiff would have gone ahead, even armed with the
knowledge of, or information as to, the 'material risk', which
ultimately manifested itself?  If the defendant's counsel obtains

In effect, the court is determining a subjective
question as to what the plaintiff would have
done, but cannot hear directly from the plaintiff
on that question.
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the necessary admission against interest by the plaintiff, that
answer is admissible. If the plaintiff denies the proposition
then the plaintiff has been allowed to give, through the
defendant's questioning, the very type of evidence that the
plaintiff was prohibited from leading in chief. What does the
cross-examiner then do?  Seek to have the unhelpful answer
rejected as inadmissible?  Such a course sounds too
opportunistic to be permissible, yet arguably it falls within the
terms of the Act.

Another possibility may be for the defendant's counsel to seek
a voir dire on the question: Evidence Act s189.

We suspect that the intention of the Act will work itself out in
practical terms and that neither side will elicit direct evidence
from the plaintiff on the point.

On one view, the statutory inadmissibility of the plaintiff's
evidence now renders the situation similar to the common law
position elucidated in Rosenberg v Percival. The forensic

worthlessness of such direct evidence by reason of hindsight
bias, expressly considered by Samuels JA in Ellis, has been
given statutory effect.

The willingness of courts to give weight to such evidence from
harmed persons, despite authoritative caution against so doing,
has effectively been stymied. Arguably, that willingness will
now play out in the absence of cross-examination of any
assertion that a different course would have been taken.

This invites the observation that the legislature, in its habitual
wisdom, has removed the defendant's opportunity to either
demonstrate the unreality of the plaintiff's assertion that their
course would have been otherwise, or, more usefully, draw
from him or her the concession that such assertion is not
seriously maintained in the circumstances. The subjective
mind of the court, on the direct question, is insulated from
such cross-examination. An interesting reform indeed, if it
plays out that way.
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