
Appointments

59 Bar News | Winter 2005

The Hon Justice John Basten

John Basten QC was sworn in as a judge
of the Supreme Court and as a judge of
appeal of that court on 2 May 2005. At
the time of his appointment, his Honour
had one of the largest practices, including
appellate practices, in the country. His
particular areas of practice included
administrative and constitutional law,
native title and Aboriginal land 
rights, discrimination, human rights,

immigration and professional disciplinary matters. The Hon RJ
Debus MP, Attorney General of New South Wales, addressing
the court on behalf of the Bar, noted in his address that his
Honour acted for:

Aboriginal or Islander groups regarding every major or
significant native title or land rights case during your career
at the Bar, including the High Court cases of Ward, Yanner,
Yorta Yorta, Hayes, Risk, and the Federal Court claims of
Yulara, Lardil, Goomana and Director of Fisheries. Your
contribution to the development of native title law and the
construction of the Native Title Act is in fact unsurpassed. I
understand that apart from representing several Aboriginal
groups in relation to the 1993 legislation you were engaged
by the National Indigenous Working Group to provide
representation regarding the 1998 amendments to that Act.
Your comprehensive contribution, through the provision of
representation and the development of law to both
Aboriginal interests and Australian society is, in short,
remarkable and distinguished.

Although in practice at the Bar for almost 25 years and a silk
since 1992, his Honour is also remembered for his
distinguished academic background principally at the
University of New South Wales but also at the University of
Chicago prior to his coming to the Bar. Whilst at the Bar,
his Honour continued to publish widely in academic 
and professional journals. Recent publications include
‘Representative proceedings in New South Wales (1996) 34
LSJ 45; ‘Should judges have performance standards?’ (1996)
34 LSJ 46: ‘Native Title: ‘Sea- Country’ (1997-98) 3 NTN 196;
‘Judicial Review: Recent Trends’ (2001) 29 FLRev 365; ‘Ouster
Clauses: Recent Developments’ (2002) 22 Australian Bar
Review 217; ‘Revival of Procedural Fairness for Asylum
Seekers’ (2003) 28 AltLJ 114; ‘Constitutional Elements of
Judicial Review’ (2004) 15 PLR 187.

His Honour also held, during his time at the Bar, a number 
of appointments and positions including, between 1981 
and 1997, chair of the Prisoners’ Legal Service Advisory
Committee of the New South Wales Legal Aid Commission,
part time member of the Australian Law Reform Commission
(between 1986-1987) and of the Human Rights and Equal
Opportunity Commission (1994-1997), advisory committee
member in relation to the Australian Law Reform

Commission’s reference on genetic information and
Commissioner of the New South Wales Law Reform
Commission’s reference on the state’s Anti-Discrimination
Act. More recently, between 2003-2004, he was the assistant
commissioner of the Independent Commission against
corruption. As is well known, his Honour was also instrumental
in establishing the community legal centre movement in
Australia, including as a member of the management
committee of the Redfern Legal Centre from 1977 to 1983.

In reply, and with typical modesty, his Honour emphasised the
role of others rather than himself in his several legal
endeavours. His Honour said:

Hearing of various aspects of my earlier activities
immediately brings to my mind the contributions of the
many others who participated. For example in the early days
of the community legal centres there were dedicated
individuals, not only lawyers, who were convinced that the
rule of law could not be more than an abstract concept
unless serious efforts were made to extend the availability of
legal services to a broader section of the community. Many
such people have been credited with involvement in the
establishment of Redfern Legal Centre. Indeed, so many
have been publicly credited with that involvement that we
used to joke that anyone concerned about social justice
expected to be granted that accolade, whether or not they
had ever set foot on the premises. However, more seriously,
there were many committed volunteers who provided
thousands of hours to the establishment and operation of
community legal centres before they became an accepted
part of the delivery of legal aid in New South Wales and,
indeed, across the country.

Many of those early participants are with us and hold
honourable positions in the community. So far as Redfern is
concerned, they include Virginia Bell J and Terry Buddin J of
this court and George Sdnkowski, now a magistrate. Some,
however, are no longer with us. Among these are John
Kirkwood and Phillip Molan. John devoted much of his time
to maintaining almost single-handedly the high standards of
practice at the Redfern Legal Centre; tragically John died
from a brain tumour, still a young man. Phil Molan was a
founder of Fitzroy Legal Service, Melbourne, before he came
to the Public Interest Advocacy Centre here in Sydney. He
spent several years as an honourable and humane magistrate
before succumbing to cancer in 1997.

Similarly, in relation to land rights and native title litigation,
my contribution was entirely dependent on the dogged
efficiency and legal creativity of practitioners working for
various land councils around Australia, including the
Northern and Central land councils in the Northern
Territory; the Torres Strait Regional Authority; the Cape
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His Hon Judge Brian Donovan QC

Brian Donovan QC was sworn in as a judge of the District
Court of New South Wales on 11 April 2005. His
appointment was warmly welcomed. His Honour was
admitted to the Bar on 8 November 1974 and took silk in
1988. In that period, he had made significant contributions to
the Bar including service for a number of years on Bar Council
including a period as the treasurer of the association. His
Honour was also involved in numerous other committees of
the Bar and led a delegation of the New South Wales Bar
Association and Australian Bar Association in a series of
advocacy workshops in Bangladesh in January 1996 
(see (1997) 71 ALJ 70). Writing of that experience, his
Honour said:

The theme throughout was freedom and human rights. The
experience created in me a sense of concern about our own
relaxed attitude to democracy. Their history has involved a
real struggle to achieve and maintain democracy.
…

The experiences of the election, the hartals, the rallies and
the unrest all force a guest in this country to face the issues
of freedom, human rights, rule of law and how we as
disciples of the law and servants of our society can support
these principles in both our own and other societies. It made
me and our team understand something of the heated
enthusiasm for us and support for our mission not just our
teaching, but the fact that we were interested and 
involved in their country. Over and over again we were left
emotionally exhausted by the way we were taken to the
hearts of the advocates of Dhaka.

At the Bar, his Honour had a wide practice both at trial and
appellate levels especially in the areas of medical negligence,
family law, defamation and administrative law. Speaking on
behalf of the Bar at his Honour’s swearing in, Harrison SC
described Judge Donovan as ‘one of the most decent and fair
minded opponents – not to say people – at the New South
Wales Bar’.

York Land Council; the Kimberley Land Council; the
Aboriginal Legal Rights Movement in South Australia; and
the Carpentaria Land Council through Chalk & Fitzgerald.
As Andrew Chalk said on a recent occasion, none of us who
knew him can forget the extraordinary contribution to this
work made by the late Ron Castan, QC. In the 1970s Ron
was led to wonder, while working on a case involving
customary land law in Papua New Guinea, why the legal
circumstances of Indigenous Australians were seen to be so
different. The result, of course, was Mabo, which he argued
for the claimants.

Turning to another topic, and perhaps giving a foretaste of
things to come, his Honour drew attention to an increasingly
prevalent theme, namely the importance of issues of statutory
interpretation and, perhaps until very recently, the lack of
recognition and of serious attention given to that subject
matter. His Honour said, no doubt drawing on his extensive
experience in the federal jurisdiction, that:

It might surprise many, though perhaps not so many in this
audience, to suggest that principles of statutory construction
are of fundamental constitutional importance. In public law
they define the proper boundaries between the parliament
and the executive, and between both parliament and the
executive on the one hand and the courts on the other. But
how many legislators in conferring a statutory power on a

government officer think about whether that power will be
constrained by some implied principles of procedural
fairness governing its execution and about what those
principles may be? How clearly do we, when articulating a
presumption that the parliament does not intend to interfere
with fundamental human rights and freedoms, appreciate
that we are formulating a principle with constitutional
significance because it accords a certain level of power to the
judiciary at the expense of the legislature? 

When we are told that the state constitution embodies no
principle of separation of powers, we should realise that such a
statement cannot be taken too far. In a famous passage in
Quin’s case, Sir Gerard Brennan explained that to allow
judicial review to question the merits of administrative action,
as opposed to its legality, would be to permit the judiciary to
impinge on the functions of the executive. That canonical
statement, containing an inherent assumption about the
separate spheres of the administration and the judiciary was
made in relation to an exercise of state power.

The profession has little doubt that Justice Basten will, in his
role on the New South Wales Court of Appeal, continue to
make the same major and distinguished contribution to not
only the legal profession but, more importantly, a civilised
society governed by a rule of law that he has already made over
the last 30 years.

The Hon Justice John Basten (continued)


