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PERSONALIA

Farewell to the Hon Justice Murray Wilcox

The Hon Justice Murray Wilcox was 
farewelled as a judge of the Federal 
Court of Australia in Sydney on Friday, 
22 September 2006.

Wilcox J graduated in law at Sydney University in 1960.  His Honour 
completed articles at Sly and Russell and practised as a solicitor for four 
years from 1959.  He was admitted to the Bar in 1963 and appointed 
senior counsel in 1977.  His Honour specialised in town planning 
and local government law.  He assisted Else-Mitchell’s Commission of 
Inquiry into Land Tenures in 1973. His Honour was a member of the 
Australian Law Reform Commission, at various times, between 1976 
and 1989, and its chair in 1984-5.

His Honour was appointed to the Federal Court in 1984.  He was 
subsequently appointed as an additional judge of the Supreme Court 
of the Australian Capital Territory, a judge in the Supreme Court of 
Norfolk Island and chief justice of the Industrial Relations Court of 
Australia.  He was president of the Australian Conservation Foundation, 
between 1979 and 1984.

At Wilcox J’s farewell ceremony, Solicitor-General David Bennett AO 
QC spoke on behalf of the Australian Government, Michael Slattery 
QC for the NSW Bar Association and on behalf of the presidents of 
the Australian Bar Association and the Law Council of Australia, Hugh 
Macken, Law Society Vice-President, for the solicitors of New South 
Wales.

Bennett QC said Wilcox J was retiring after 22 years as the longest 
serving judge in the history of the Federal Court, adding that 
‘Unfortunately, however, your Honour will not hold that record for 
much longer.  Justices Spender and Gray commenced less than a week 
after your Honour and will therefore overtake you shortly after you 
retire.’

Of his Honour’s appointment as chief justice of the Industrial Relations 
Court of Australia, Bennett QC noted that:

Before the Industrial Relations Court was formed your Honour 

was an opponent of its creation.  When the then attorney-general, 

Michael Lavarch, offered you the chief justiceship you modestly 

reminded him of your public opposition to it. He replied that that 

was exactly why you were being appointed; you more than anyone 

else would know and avoid the pitfalls into which the court might 

otherwise stumble.

In your time as chief justice of that court you introduced a number 

of innovations in case management, something recognised by the 

then attorney-general in his second reading speech, the legislation 

which transferred the jurisdiction back to this court.

Slattery QC paid tribute to his Honour’s  judgments and courtroom 
style as ‘studies in elegance and economy’:

Your Honour has an easy, almost conversational, judgment style 

which has a special persuasiveness.  Your Honour’s judicial work 

in the fi eld of administrative law was an immediate infl uence in 

Australian jurisprudence.  Even today for thoughtful and accessible 

expositions on relevant legal principle in the fi eld practitioners 

can hardly do better than to go to your Honour’s earlier decisions 

in cases such as Prasad v Minister for Immigration in 1985 and 

Minister for the Arts and the Environment v Peko-Wallsend.

One of your Honour’s great capacities was to case manage large, 

multi-party litigation with a discipline but a deftness that left the 

parties with the rather pleasant illusion that they were actually 

managing it themselves. Your Honour’s mastery of all the detail of 

the cases in your docket has never faded.  Your Honour was ever 

ready to grasp a new challenge.  

In the Kazaa litigation last year your Honour was faced with the fi rst 

case in Australia on infringement of copyright on the Internet.  It 

involved complex technological as well as legal issues.  Your Honour 

handled it in record time watched relentlessly by the commentators 

in the blogosphere who nicknamed the proceedings ‘Kazaagate’.

In March 2005 your Honour issued Anton Piller orders in the 

proceedings and by November you were conducting the fi nal 

hearing with four sets of respondents, managing to hear all the 

evidence in just three weeks. By sheer force of character and judicial 

charm you always resolved the weekly interlocutory disputes in 

the proceedings doing so in most cases without the need to make 

orders or provide reasons.

Kazaa really replicated the same effi ciency that your Honour showed 

in the earlier litigation over the cotton pesticides spray Helix in 

the mid-1990s.  The pleadings in Helix were a forest of claims and 

cross-claims.  You ordered an initial trial of the common liability 

questions as against the respondent and then a second trial of the 
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cross-claims with the expectation of a third stage dealing with some 

test cases for quantum issues.

The fi rst trial was completed in about 20 days and you produced a 

240-page decision, then the cross-claims were settled on day two of 

the second stage of the trial.  You ordered and supervised a process 

for mediating and then assessing damages claims for those group 

members whose claims had been found, in principle, not to be too 

remote.  There were about 800 parties in that category.  This was a 

remarkable exercise in judicial effi ciency.  Ten years later the feat 

has really not been repeated.  Your approach has been followed in 

numerous other class actions including the Longford Gas Case in 

Victoria.

Your Honour has profound insight not only about the law but 

also about the parties and the counsel before you.  Your hallmark 

courtesy though could never be mistaken for weakness.  In one 

immigration case when your Honour found out that the department 

had deported the applicant during the proceedings you granted an 

injunction to protect him in mid-air pending the conclusion of 

the case.   You understood and even felt the anguish of so many 

appearing before you.  

Slattery QC concluded:

One of your Honour’s early mentors was the late the Honourable 

John Lockhart.  He would ask whether a judge had attained the very 

highest judicial rank, the highest rank of excellence, by putting the 

simple question ‘But was he one of the poets’?  Your Honour now 

justly retires as one of the poets of Australian law.  

Hugh Macken spoke of His Honour’s ‘“extraordinary capacity to get to 
the heart of the issue and distil complex legal principles and problems 
very quickly but thoroughly’:

You are extremely effi cient and have an unrivalled ability to 

produce long and complex judgments expeditiously.  One judge 

couldn’t believe it when in a full court matter your Honour gave 

an extempore judgment which was well reasoned, logical, well 

structured, just off the top of your head.  A former associate always 

marveled over the sense of discipline that you had.  She recalled the 

time that you handed down the Kazaa judgment which involved 

hours of work in preparation.  Upon your return from delivering 

this judgment your Honour retired to chambers and immediately 

commenced writing another judgment.

Another colleague recalls your sense of enjoyment in fi nding the 

pithy phrase to underscore the ratio of your decisions.  One in 

particular ended up in the full court, the decision in Project Blue 

Sky in 1996 where you said and I quote:

In light of this specifi c reference it is fair to assume that in 

enacting section 122 Parliament had the Closer Economic 

Relations Agreement in mind.  That being so if there was any 

available construction of section 122, however strained, that 

would yield a result giving effect to the Closer Economic Relations 

Agreement in relation to the Australian content of programs we 

would adopt it but not even a strained construction is open.  

The truth of the matter is that Parliament has given the ABA 

two mutually inconsistent instructions.  It has said, fi rst, that 

the ABA is to provide for preferential treatment of Australian 

programs but, second, that it is to do so even-handedly as 

between Australia and New Zealand.  The ABA has been put in 

the same position as the man instructed to be faithful to his wife 

and to love her above all others but to accord her sister no less 

favourable treatment.
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Justices French and Wilcox with Chief Justice Black
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Justice Wilcox, in reply, expressed regret that the improvement in 
technology since he fi rst entered a law offi ce, in 1954 (‘when, not 
yet 17 years old’), had led to ‘over-verbose material being put before 
the court’:

This creates a problem, in terms of the time that is required for the 

court to deal with cases and for judgments to be written, and the 

cost of producing all this material.  These days a large team works 

on big cases. Everybody feels it necessary to justify their presence 

on the team by contributing something extra, and so the material 

grows. I was taught, and I’ve always believed, that the greatest 

attributes of good counsel are their ability to determine what is the 

central issue in the case and what points really need to be put to the 

court; and to then have the courage and ruthlessness to reject what 

is not necessary.  That used to be the way it was.  However, these 

days there’s a tendency to accept everything.  If the client wants a 

point put, the solicitor doesn’t dare offend the client by saying no; 

and counsel says, ‘yes, well, we’ll put that in’.  

The diffi culty about this approach is that the judge is then 

confronted with many unmeritorious submissions.  What do you 

do?  You read it and think, ‘this is garbage’.  Do I ignore it, in which 

case the fi rst ground of appeal is, ‘his Honour erred in failing to deal 

with that point’; do I shortly say it’s garbage; or do I treat it as if it 

really matters and deal with it at some length.  I’ve tended to take 

the second of those courses; I shortly say, it’s garbage, and why.  

If there is one thing I would like to say today, particularly to the 

Bar, it is ‘please regain control’.  It is your job to decide what to put 

before the court.  Be more selective in the evidence you tender and 

the points you put.  If you look at the great advocates we’ve known 

in this city - some of them are no longer alive but some are - they 

are the people who had the ability to work out what to put. 

Wilcox J recalled that, when he was fi rst on the Bench, the then chief 
justice, Sir Nigel Bowen, said: ‘The most important thing we do in 
this court is to hold the line between the individual and the executive 
government.’

The statement struck me because I was aware that Sir Nigel had 

spent a number of years in the federal parliament.  He’d been 

a minister and attorney-general for some time.  He knew the 

propensity of government to push the exercise of executive powers 

to the limit and to cover its tracks wherever possible.  When I say 

‘government’ I mean all governments.  Sir Nigel was talking about 

all governments.  

What Sir Nigel was saying is that, whilst we must always as judges 

honestly construe statutes and give full force and effect to what the 

parliament has clearly said - because that’s what democracy is all 

about - we shouldn’t strain the letter of the law to grant indulgences 

to the executive which are not provided by the law.  We should 

draw the line at the right place.  That was Sir Nigel’s philosophy 

throughout his long career.

Two ‘outstanding improvements in the running of this court have 
occurred in my time’, His Honour said.

The fi rst was when the government of the day gave to the court self 
management of its affairs:  

Self-administration was an enormous step forward.  It has enabled 

us to use our resources more effi ciently, to spend money on 

what the judges think we need, such as research assistance and 

improvements to the library, rather than on things we don’t really 

need but somebody in Canberra might think to be a good idea.

The second great improvement was ‘what we call the “individual 
docket system” which commenced, I think, in 1996’:

On a matter being fi led at the registry, it is immediately allocated 

to a judge.  In the usual course, that judge is responsible for the 

management of the case prior to the hearing and ultimately 

actually hears it.  The parties know which judge will deal with 

it.  They know who to contact if there are problems and I think 

they get a better feeling of the likely course of the case.  The judge 

acquires knowledge at an early stage and doesn’t come cold to the 

hearing.  I am persuaded the docket system is the preferable way of 

administering the list.  I hope it continues in this court.

Wilcox J spoke with enthusiasm of the Federal Court’s increasing role 
in assisting foreign countries, particularly those in the Pacifi c region 
and south-east Asia:

I’ve had some involvement in this work, mainly in Indonesia.  It 

is challenging work but enormously worthwhile.  In terms of the 

contribution that Australia can make to this part of the world, 

the cost is peanuts compared with its benefi ts. It is far better for 

Australians to be in there working at improving the institutions and 

the legal systems of foreign countries, helping their judges to do 

their work, than to have to provide troops, for long periods, when 

troubles break out.  To its credit, the current government has been 

strong on supporting this role.  I hope that will continue to be the 

case.  I am sure the members of the court will continue to take up 

the challenge to do their part.

His Honour concluded with a plea for greater individual awareness of 
climate change issues:

If you see the Al Gore fi lm An Inconvenient Truth, you’ll get an idea 

of why climate change matters.  If you want further information 

read Dr Tim Flannery’s book The Weathermakers.  Climate change 

is a resolvable problem but it needs public opinion to bear on our 

politicians, for people to say to them ‘hey, this is top agenda stuff’.  

Many scientists, who know far more about it than I do, say the 

devastating effects of climate change rank only below those of a 

world nuclear war.  We try to prevent the proliferation of nuclear 

weapons but are not doing nearly enough on climate change.  Some 

countries are making a reasonable effort, particularly in Europe, but 

in Australia we are not.

If there’s nothing else you take out of today, please put yourself 

in the frame on this subject.  Please talk to your friends about it; 

encourage them to see the fi lm, talk to politicians.  If the politicians 

sense a groundswell of feeling, that this issue really matters to 

many people, they will act.  To me there is no greater public issue.  

Climate change is far more important, in terms of its impact on 

humankind, than terrorism, devastating and horrible though that 

is.  If the politicians get the message that we care, they will really 

start to take resolute action.
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