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LETTERS TO ThE EDITOR

‘Mediation and the Bar’ –  
Winter 2007

Dear Sir

At his presentation to the Chartered 
Institute of Arbitrators in London on 11 
June 2007 entitled ‘Mediation and its Future 
Prospects’, Sir Brian Neill QC, a former lord 
justice of appeal, predicted:  ‘Mediation will 
be the first and preferred option for settling 
disputes by 2020’.

As a barrister and parent who serves on a 
school board, it recently occurred to me that 
mediation might be a useful way to resolve 
disputes between students in schools, such 
as those arising from allegations of bullying.  
As my first effort involved a matter which 
had been reported to the Police, two officers 
sat through the mediation who, approving 
of the outcome reached to the satisfaction 
of both students, took no further action.  A 
second matter, arising from a long-running 
dispute between two teenage girls, seemed 
to have achieved little until I was advised that 
the girls, later on the day of the mediation, 
without any prompting from anyone, wrote 
letters of apology to each other!

A not uncommon situation in schools these 
days is that, after a period of bullying, the 
victim assaults the bully.  Normally, the 
victim ends up in the headmaster’s office 
and may be suspended or even expelled.  
In that situation the bullying may not be 
dealt with and the power of the bully may 

be increased.  When such an incident is the 
subject of mediation and the participants 
thereby have an opportunity to raise the 
topics to be discussed, the bully raises the 
assault and the victim raises the bullying 
with the consequence that both matters can 
be ventilated.

If students learn how to resolve disputes by 
discussing them calmly, initially with the 
assistance of a mediator and subsequently 
without the need for such a person, then 
that will be a part of their education which 
is useful not just at school but at home and 
in the workplace as well.  

I do not suggest that I have found some 
lucrative new field for the Bar.  I may 
have contributed to the fulfilment of the 

prediction quoted above.  I write in order 
that other members of the Bar, particularly 
those who serve on schools board, might 
consider this option.

Having completed the Practitioner’s 
Certificate in Mediation course run by 
the Institute of Arbitrators and Mediators 
Australia (IAMA), I can recommend it to 
intending mediators and to those expecting 
to represent clients at mediations.  I venture 
to suggest that the IAMA Course Handbook 
is a useful resource for those who do not 
have either the time or the inclination to 
complete that five-day course.

Graham Ellis SC 

4th Floor St James’ Hall Chambers

International Arbitration

A two week residential course leading to a Diploma of International 

Arbitration will be held in Kuala Lumpur from Monday, 2 June 2008 to 

Friday, 13 June 2008 under the auspices of the University of New South 

Wales and the Chartered Institute of Arbitrators (Australia and Malaysia 

branches). The cost inclusive of accommodation and some meals is 

A$7,500. Further details from Chris Lemercier: phone 9385 3227 or 

c.lemercier@unsw.edu.au.
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Dear Sir,

One of the matters raised in the paper of 
the Hon Justice Keith Mason, ‘Throwing 
Stones’, published 6 October 2007 by the 
NSW Supreme Court, raises a question that 
has concerned me for some years. It was 
the subject of an address which I gave at an 
annual dinner of the Newcastle Section of 
the New South Wales Bar Association a few 
years ago. 

Justice Mason’s paper is complex and deals 
in depth with many matters.  This letter 
deals with only one minor part of his paper, 
but one which, as I have said, I have for a 
long time been concerned.

To the best of my recollection, in most of my 
years in legal practice, it was customary if not 
invariable for the Court of Criminal Appeal 
(CCA), the appellate court with which I am 
most familiar, not to name a judge against 
whom an appeal was brought, especially 
when the appeal was allowed. The common 
practice was to refer to the judge merely as 
‘the trial judge’.  I refer only to published 
reasons and not to exchanges between 
Bench and Bar in the course of the appeal 
hearing.  It seems to me that not to name 
the judge was reasonable and appropriate.  
In certain circumstances, it was also good 
manners.  

The reasons given by the CCA have value 
particularly because of the guidance they 
give to trial judges for the future and so 
that parties may know why they failed or 
succeeded.  They also declare law that may 
bind members of the community. These 
provide the chief forensic value of publishing 
reasons.  Otherwise, an appeal might as 
well be allowed or dismissed without the 
publication of reasons.  

I refer to these stated purposes of the 
publication of reasons as the forensic value 
of the CCA’s reasons.

The CCA should generally exclude from 
reasons facts which are irrelevant to a 
decision.  The identity of the trial judge has 
no rational connection with the correctness 
of his/her rulings of law or directions. The 
naming of a judge in published reasons 
by the CCA generally serves no legitimate 
forensic purpose.  The court should always 
direct its criticisms ad rem, not ad hominem. 
Can the fact that Judge Bungle decided the 
case ever be a ground of appeal, or can it 
strengthen a legitimate ground of appeal? 
There are jokes to the effect that it can. Is 
it possible that the fact that Justice Genius 
decided a case render correct an incorrect 
direction to a jury?  

A negative argument in support of my 
contention is that one effect of naming a 
judge is that his/her reputation as a judge 
may be to some extent eroded.  Of course 
the people involved directly or indirectly in 
the case will know the name of the judge.  
That cannot be avoided, nor should it be.  
But, when reasons of the CCA naming a 
judge are published, technically at large, in 
certain circumstances the judge’s reputation 
may be unnecessarily tarnished for no 
forensic gain.  After all, the CCA is wrong 
from time to time as the High Court has 
demonstrated.  I acknowledge that one 
reason why the High Court is always right 
is that there is no appeal from it.  But, the 
damaged reputation of a judge castigated 
by the CCA will not be repaired by a later 
decision of the High Court favourable to 
him or her. There is no news long after 

the event in the fact that a judge was right  
all along.

Justice Mason noted that some courts (e.g. 
Victoria) have a policy of not identifying 
the judge appealed from, at least in certain 
situations. He went on to say that this risks 
the appearance of judges protecting each 
other.  I most respectfully disagree. My 
comment is that, if the court’s task is to 
declare principles and rules to be followed 
by judges and to let the parties and the 
community know why they failed or 
succeeded, it is not failing in that purpose 
not to name judges. If the media and others 
wish to know the identity of the judge for 
their sometimes not commendable reasons 
they can readily find out.  

Justice Mason also said that not identifying 
the judge in appellate reasons was 
impracticable in that the profession will 
always know the identity of the judge 
appealed from.  I think that ‘always’ is far 
too strong a word in this context: some will 
know but many will not.  Most members 
of the profession specialising in criminal 
practice will not know the identity of the 
judge referred to in CCA reasons, indeed, 
may not have heard of him/her.  Trial judges 
of the criminal courts are so numerous, as 
are criminal trials, and criminal practitioners, 
that very few of the profession, even those 
who regularly practise in the criminal courts, 
would often know which judge is being 
referred to in the reasons of the CCA in any 
particular case.

If the media and others wish to know the 
identity of the judge for their sometimes not 
commendable reasons they can readily find out.  

On 6 October 2006, Justice Keith Mason AC delivered a paper entitled ‘Throwing Stones: A Cost/Benefit Analysis of Judges Being Offensive to Each 
Other’.  He began it by observing that ‘We can give offence without intending it. But judges, of all people, ought to know the meaning of their 
words. Sometimes the sting is intended, especially in a reserved judgment. Sometimes it is personal.’  His Honour’s paper explored the motivation 
of studied harshness, when it is legitimate, and its impact upon the effective working of the judiciary.  A full copy of the paper may be found 
on the Supreme Court’s web site. It makes for most interesting reading.  It has attracted the following comment from retired Justice John Nader  
RFD QC. 

Throwing Stones
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Justice Mason said that naming of the judge 
appealed against is also warranted because 
other judges on the court below are entitled 
to be excluded from the criticism: I presume 
by inference. However, if the practice of 
not naming judges appealed from were 
universal, any speculation about who was 
and who was not the erroneous judge would 
be idle.  In any event, why should a judge be 
judicially excluded from criticism if it is true 
that ‘the profession will always know the 
identity of the judge appealed from’?

There is a third reason, again on the negative 
side, why I would prefer to see judges not 
named in the circumstances to which I have 
referred, and particularly, not belittled as 
happened some years ago in New South 
Wales.  Such belittling might cause a judge, 
generally well thought of, to resign his 
judicial office.  Such severe criticism should 
be transmitted in other ways.  Perhaps 
by ‘counselling’ by the judge’s head of 
jurisdiction. 

I am aware that this letter touches only a 
narrow strip of Justice Mason’s paper.  I 
express to Justice Mason my gratitude for 
his most timely paper. I hope that there will 
be ongoing debate on the questions raised.  
My disagreement with Justice Mason, really 
confined to the Court of Criminal Appeal, is, 
of course, expressed with genuine respect.

John Nader RFD QC

... one effect of 
naming a judge 
is that his/her 
reputation as a judge 
may be to some 
extent eroded. 

Dear Sir,

I refer to David Sulan’s observations on a 
fused profession and his experience with 
the Advocacy Unit at Herbert Smith (Winter, 
2007). I agree with his conclusion that such a 
move is unlikely to prove successful in NSW, 
at least in the immediate future. However, 
there are a number of other factors at play 
in London which are unlikely to affect the 
Sydney legal scene, one of which was the 
incursion by American legal firms and their 
clients into the London market. Put simply, 
they could not see why they should have 
to refer to another lawyer, outside the law  
firm itself.  

When I started my professional life at 
Atkin Chambers in Gray’s Inn, London, 
the appearance of solicitors before any 
bench, save the Magistrate’s Court (Local 
Court), was definitely frowned upon and 
often refused. When I emigrated from 
London and came to the Bar in Sydney 
I was pleasantly surprised that solicitors 
were happily appearing before nearly every 
court in which I appeared.  I could see the 
utility and good sense in that.  Over time I 
became used to it, approved of it and saw it 
as a good stomping ground for prospective 
barristers to ‘cut their teeth’, so to speak.

However, when I returned to the Bar of 
England & Wales for some 18 months 
from mid 2005 (Hailsham Chambers, Inner 
Temple), the juggernaut of change had 
only really just picked up momentum in 
London.  Nevertheless, my experience was 
quite different from my early years.  There 
are now solicitor advocates who by special 
dispensation have rights of audience before 
the highest courts.  It’s true that many do 
most of their advocacy in international 

commercial arbitrations but they have not, 
as yet, usurped the role of advocates at the 
independent private Bar.  Although, in the 
18 months I was there, I met Murray Rosen 
QC at a number of social functions at which 
he and Herbert Smith were ‘promoting’ the 
Advocacy Unit, I did not once come across a 
single solicitor advocate in the High Court.  

One of the unfortunate side effects of the 
solicitor advocate regime is that authorities 
dealing with anti-competitive practices, 
consumers, public servants and politicians 
do not seem to accept the compelling 
reasons for the retention of an independent 
private Bar. Calls for multi-disciplinary 
organisations dealing with all aspects of 
the legal process have got louder and more 
persistent. The work of the Bar Council 
of England & Wales, in keeping the push 
for barristers to incorporate into multi-
disciplinary organisations at bay, has been 
no less laborious than the efforts of the ill-
fated Sisyphus.  One example is the turmoil 
surrounding the question of whether there 
should be any silks and the protocol for the 
appointment of silk, which remains in a 
‘temporary state’ at present.

The New South Wales Bar Association fought 
hard in the early-mid 1990s to ensure that 
the Bar did not suffer the fate that many 
silks at the Bar in London will candidly say 
may not be that far for them.  Let’s hope 
and strive to ensure that the strength of the 
independent private Bar does not diminish 
and one way to do that is to ensure the 
quality, integrity and commitment of those 
coming to the Bar.       

Rashda Rana

11 St James’ hall Chambers

Observations on a fused profession

...there are a number of other factors at play in 
London which are unlikely to affect the Sydney 
legal scene, one of which was the incursion by 
American legal firms and their clients into the 
London market.  


