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OPINION

Do we need a Charter of Rights?
By Dina Yehia

In view of the numerous laws that do, or have the potential, to 
significantly infringe individual human rights, the question as 
to whether we need protection in the form of a Bill or Charter, is 
becoming an increasingly relevant and urgent question.

Canada enacted a Bill of Rights in 1980.  New Zealand enacted one in 
1990.  The United Kingdom enacted a Bill of Rights in 1998.

With the enactment of such legislation these countries have provided 
several different examples of a mechanism for development and 
determination of human rights norms.

Closer to home, the ACT enacted the Human Rights Act in 2004 and 
Victoria enacted the Charter of Human Rights and Responsibilities Act 
in 2006.

In depositing its instrument of accession on 25 September 1991 to 
the First Optional Protocol to the International Covenant on Civil 
and Political Rights (ICCPR), Australia has also provided each citizen 
with the ability to seek redress for alleged human rights abuses to the 
Human Rights Committee.

This avenue of redress is, however, only available after all domestic 
remedies have been exhausted.  It is a long and expensive process.1

Is the common law sufficient protection?
There is a long-standing and strong commitment to the rule of law 
in Australia. Traditional arguments against a Bill of Rights have been 
that Australia can rely on our traditional and proud background of 
respect for civil liberties and the democratic freedoms of the individual 
citizen.

It has been asserted that the protection of our rights can be left to our 
parliamentary representatives and that to legislate for a Bill of Rights 
would distort our system of government by giving unelected judges 
too much influence.2  

One of the difficulties with this argument is that the common law has 
an absence of written guarantees of freedom.  Another difficulty is 
that in times of perceived crisis, whether it be alleged acts of terrorism 
or bikie activity, politicians cannot be trusted to legislate with proper 
regard to individual human rights.

Our need for a Bill of Rights is demonstrated by reference to just a 
handful of examples of human rights problems in this country:

u  detention of asylum seekers, particularly children;

u indefinite detention of an asylum seeker who cannot be deported 
(see Al Kateb); and

u  over-reaching ‘anti-terror’ laws.

The International Commission of Jurists (ICJ) in its submission to the 
2001 Inquiry into New South Wales Bill of Rights, stated that ‘under 
the common law the liberty of the subject is what is left over when all 
the prohibitions have limited the area of lawful conduct’.  3

In advocating for a Bill of Rights in New South Wales, the previous 
attorney general, Bob Debus, is reported to have said:

The times we live in are causing us to pass some laws that intrude 

on traditional freedoms in ways that we have not experienced in 

recent times.  I support our laws on terrorism as they have been 

drafted – and the community does too – but they potentially restrict 

freedoms.  This [introduction of a Bill of Rights] is a process by 

which the whole community discusses what it thinks are our basic 

values and tells the Parliament that it wants them protected.4

Addressing the Law and Justice Foundation in October 2005, former 
chief justice of Australia, Sir Anthony Mason, presented a broad 
critique of the detention powers in the Australian Government’s anti-
terrorist legislation arguing that such powers should be subject to 
judicial review.  He is reported to have said that the federal attorney-
general is not a ‘suitable guardian of individual rights’.

He said that while some suspension of individual rights was necessary 
to combat terrorism, the question of balance was ‘too important 
a vehicle for superficial party political and federal – state point 
scoring’.5 

Retired High Court justice, Michael McHugh, supported the notion of 
a Bill of Rights when he addressed law students at Sydney University.  
He pointed to a number of failings by the High Court to prevent 
human rights being abused. Comparing Australia and UK decisions, 
he argued:

Thus while the House of Lords could find the executive’s indefinite 

detention of a suspected terrorist was unauthorised, the High Court 

of Australia was not – in the Al Kateb case – equally empowered to 

find the executive’s indefinite detention of an asylum seeker was a 

similar breach of human rights.  This example clearly evidences a 

need to place greater focus on human rights and freedoms within 

Australia, and supports the argument for the introduction of a Bill 

of Rights.6

In his judgment in Al-Kateb v Godwin, McHugh J rejected the 
proposition that the Commonwealth Constitution ‘should be read 
consistently with the rules of international law’.7  He went on to say 
that, ‘as desirable as a Bill of Rights may be, it is not to be inserted 
into our Constitution by judicial decisions drawing on international 
instruments that are not even part of the law of this country’.8

In my view we do need a Bill of Rights because there must be a 
basic law against which legislation threatening civil liberties can be 
measured.
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The US model of a Bill of Rights is 
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Judges are the ultimate arbiters 
in conflicts over human rights.  
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Statutory v constitutionally entrenched bill of rights 
The US model of a Bill of Rights is entrenched in the US Constitution.  
Judges are the ultimate arbiters in conflicts over human rights.  This 
does not sit well from the perspective of the Westminster parliamentary 
system of government.

The UK model incorporates the major rights found in the European 
Convention on Human Rights into domestic law and makes these 
enforceable rights in the courts.  However, as an ordinary piece of 
legislation, the Act does not entrench those rights.  Nor does it provide 
the courts with the power to declare primary legislation invalid.  
Instead, higher courts are granted the power to make a ‘declaration 
of incompatibility’, the making of which can allow a Minister to seek 

parliamentary approval for a remedial order to amend legislation to 
bring it in line with Convention rights.

The Report of the Standing Committee on Law and Justice of New 
South Wales Legislative Council (October 2001), recommended 
against the introduction of a Bill of Rights. The rational underpinning 
the recommendation was that a Bill of Rights would derogate from 
parliamentary supremacy and lead to politicisation of the judiciary.

In view of the political resistance to a Bill of Rights in this country, I 
have decided to focus in this paper on the UK model as I see that it is 
probably the model, or some adaptation of it, that might attract most 
support.  Before we look at some of the case studies in the UK, it is apt 
to refer to the Victorian Charter, which is founded on the following 
principles:

u  human rights are essential in a democratic and inclusive society that 
respects the rule of law, human dignity, equality and freedom;

u  human rights belong to all people without discrimination, and the 
diversity of the people of Victoria enhances our community;

u  human rights come with responsibilities and must be exercised in 
a way that respects the human rights of others; and

u  human rights have special importance for Aboriginal people of 
Victoria, as descendants of Australia’s first people with their diverse 
spiritual, social, cultural and economic relationship with their 
traditional lands and waters.

George Williams, in his paper Victoria’s Charter of Human Rights and 
Responsibilities: Lessons for the National Debate, pointed to the many 
benefits of a Bill of Rights.9

u  Public servants will take into account the Charter in developing 
new policies.

u  Government departments and other public authorities will be 
required to comply with the Charter. If they fail to do so a person 
who is adversely affected by a government decision will be able to 
have the decision examined in court.

u  Government departments and other public authorities can 
undertake audits of their programs and policies to check that they 
comply with the Charter.

u  When a Bill is introduced into parliament, it will be accompanied 
by a Statement of Compatibility made by the person introducing 
the Bill setting out with reasons whether the Bill complies with the 
Charter. Parliament will be able to pass the Bill whether or not it 
complies.

u  The Victorian Parliament’s  Scrutiny of Acts and Regulations 
Committee will have a special role in examining the Statements 
of Compatibility.  It will advise parliament on the human rights 
implications of a Bill.

u  Victorian courts and tribunals will be required to interpret all 
legislation in a way that is consistent with the Charter.

u  Where legislation cannot be interpreted in a way that is consistent 
with the Charter, the Supreme Court will be able to make 
Declarations of Inconsistent Interpretation. This will not strike 
down the law but parliament could decide to amend the law.

The UK Human Rights Act 1998 is often referred to as a ‘dialogue’ model 
in that higher courts are able to make a declaration that legislation 
is incompatible with European Convention rights.  This initiates a 
dialogue between the judiciary, parliament and the executive.10

The declaration of incompatibility allows a minister to seek 
parliamentary approval for a remedial order to amend legislation to 
make it compatible.

The declaration of incompatibility can be ignored by the executive 
government. In that case the legislation would remain the same and 
valid.  Such a course might, however, invite political embarrassment.

Another useful aspect of the UK model is that a minister must, before 
the second reading speech of a Bill either:

u  make a statement of compatibility with European Convention 
rights; or

u  make a statement to the effect that although he or she is unable to 
make a statement of compatibility, the government nevertheless 
wishes the House to proceed with the Bill. The practical effect of 
this provision is to require government departments and agencies 
to undertake a formal review in relation to Convention rights when 
preparing legislation or regulations.

Ministers may introduce legislation incompatible with Convention 
rights, but the Human Rights Act obliges the minister to explain to 
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parliament (and the public) why these rights have been ignored.

UK case studies
The UK Human Rights Act 1998 incorporates the major rights found in 
the European Charter of Human Rights (ECHR) into domestic law and 
makes them enforceable in the courts. As stated above, the courts do 
not have the power to strike down legislation but to make Declarations 
of Incompatibility. This is the main innovation as regards the balance 
struck between parliamentary supremacy and judicial review.

In the UK the Joint Committee on Human Rights was set up to review 
compliance with the Act. The joint committee has expressed some 
concerns including that it does not get any advance view of Bills, or 
of amendments with human rights implications tabled to Bills; has no 
specific powers to slow down the timing of a passage of a Bill; has only 
finite resources and must therefore prioritise between Bills; and time 
constraints limit the use that can be made of external submissions.11

On a positive note, the joint committee commented:

In many cases we have been successful in causing government 

to bring forward specific amendments to legislation, to accept 

amendments moved by others, to take into account of human rights 

considerations.  We have also succeeded on occasions in getting 

government to agree to change guidance or codes of practice, or to 

change draft legislation before introducing it as a bill, rather than 

amending primary legislation itself.12

In his briefing paper, Gareth Griffith reviewed some cases brought in 
the UK.13

In R v Secretary for the Home Department, ex parte Daly14 the 
applicant (a prisoner) challenged the policy that prison officers could 
examine prisoners’ legally privileged correspondence in their absence. 
The House of Lords held that the policy infringed both the prisoner’s 
common law rights to legal professional privilege and the protection 
afforded to private correspondence under Article 8(1) of the ECHR.  
It was found that the policy interfered with the prisoner’s exercise of 
his rights under Article 8(1) to an extent much greater than necessity 
required. The policy was declared unlawful and void.

In Bellinger v Bellinger15 a post-operative male to female transsexual 
appealed to the House of Lords against a decision that she was not 
validly married to her husband, by virtue of the fact that at law she 

was a man. One claim submitted by the petitioner was that, so far as it 
made no provision for the recognition of gender reassignment, s11(c) 
of the Matrimonial Causes Act 1973 (UK) was incompatible with 
Article 8 (right to respect for private and family life) and Article 12 
(right to marry) of the ECHR.  The House of Lords upheld the appeal, 
making a Declaration of Incompatibility under s4 of the Human  
Rights Act.

That incompatibility was subsequently removed by the Gender 
Recognition Act 2004.

In R v A (No 2)16 at issue was section 41 of the Youth Justice and Criminal 
Evidence Act 1999 (UK) which made it very difficult to cross-examine 
a sexual assault complainant about her prior sexual conduct with the 
accused. The question was whether this provision was compatible 
with Article 6 (right to a fair trial) of the ECHR. It was held that the 
blanket exclusion of evidence of prior sexual conduct in section 41 
was disproportionate. By application of s3 of the Human Rights Act 
it was decided that s41 should not apply when the evidence was so 
relevant to the issue of consent that to exclude it would endanger the 
fairness of the trial under Article 6.

In Ghaidan v Godin-Mendoza17 the House of Lords confirmed that 
the surviving member of a long-term homosexual couple was a 
statutory tenant under the Rent Act 1977. Under that Act such a 
tenancy (a protected tenancy) was only granted to persons living with 
the original tenant ‘as his or her wife or husband’. On its ordinary 
meaning this was found to treat survivors of homosexual partnerships 
less favourably than survivors of heterosexual partnerships without 
any rational or fair ground for the distinction. As such the relevant 
provision of the Act infringed Article 8 (right to respect for private and 
family life) and Article 14 (right against discrimination). By virtue of 
s3 of the Human Rights Act 1998 the court held that the legislation 
should be given a Convention-compliant meaning, which in this case, 
made it possible for the provision in question to be read as extending 
to same-sex partners.

On 12 April 2006 a single judge of the High Court ruled that a control 
order made under new anti-terror laws was incompatible with the 
Human Rights Act, as it denied the suspect’s right to a fair hearing 
under Article 6 of the ECHR.  Under the anti-terrorist laws, control 
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orders issued by the home secretary to limit the freedom of suspected 
terrorists can be imposed without judicial hearing. They can be 
imposed for up to 12 months and can be renewed indefinitely at 
the request of the home secretary. In the case at issue, the suspect, 
referred to as ‘S’, became the first British citizen to be placed under 
virtual house arrest when his control order was imposed by the Home 
Office on 5 September 2005. He was suspected of wanting to travel 
to Iraq to fight against British and American soldiers.

In the High Court, Justice Sullivan said it would be an ‘understatement’ 
to say the orders deny those affected the right to a fair hearing.  He 
stated that:

The thin veneer of legality…cannot disguise the reality that 

controlees’ rights under the Convention are being determined 

not by an independent court…but by executive decision-making 

untrammelled by any prospect of effective judicial supervision.18

The ACT experience
The ACT Human Rights Act came into force on 1 July 2004.  Gabrielle 
McKinnon (ANU) reviewed the cases where the Act had been 
considered during its first two years of operation.  She found that 
generally speaking the cases involved a fairly superficial consideration 
of the Human Rights Act. However, there were some cases where the 
Act had received detailed analysis.19

One of the cases reviewed was the case of Perovic v CW, No. CH 
05/1046 (1 June 2006). This is an unreported decision of the Children’s 
Court. The case involved the criminal prosecution of a young person 
for a sexual offence. There had been a considerable delay between the 
complaint and the charge, and a total of 16 months before the matter 
was brought to hearing.

The child’s representative made an application to stay the proceedings 
because of the quality of the investigation and the way in which it 
prejudiced the child’s ability to defend the charges.  It was also argued 
that there had been a breach of section 20(3) of the Human Rights 
Act which states that ‘A child must be brought to trial as quickly as 
possible’.

Magistrate Somes considered that the wording of s20(3) clearly 
indicated ‘that the time must begin to run as soon as the young person 
becomes aware that he is the subject of a police investigation’.

In the circumstances of this case the Magistrate found that the child 

was not brought to trial as quickly as possible and that this amounted 
to a clear breach of the Human Rights Act.  His Honour accepted that 
the Act does not provide specific remedies for breach.  Nevertheless 
he noted:

It is, in my view, consistent with the principles of the Human Rights 

Act, to consider that a breach of that Act, when the breach occurs in 

relation to criminal charges, may give rise to a situation in which an 

injustice would occur if the breach was, in effect, accepted and not 

withstanding that breach, charges were heard and determined by 

the court….every court has either inherent or implied power to prevent 

its own processes being used to bring about injustice.20

Magistrate Somes ordered a permanent stay.

Conclusion
There is a long and strong commitment in this country to the rule 
of law.  However, the common law has always treated liberty as a 
‘defeasible’ right, whereby every citizen has a right to do what he or 
she likes, unless restrained by the common law or statute.21  Where, 
however, there is a perceived crisis, either in relation to a potential 
terrorist threat or a breakdown in law and order, politicians usually do 
not hesitate in introducing laws where the human rights of individuals 
are subordinate.

We now live under a regime where control orders can be imposed 
upon a person suspected of being involved in terrorist activity although 
there is insufficient evidence to charge let alone obtain a conviction.

The ‘anti-terror’ laws have created a regime where a non-suspect 
Australian citizen can be detained at the behest of ASIO for one week. 
Furthermore, a court can impose a five-year term of imprisonment 
if a person speaks about or reports on the detention of a person  
by ASIO.

The state can attempt to justify considerable infringements of human 
rights by relying upon issues of national security.  In this climate we 
must look towards ways in which the rights traditionally afforded to 
individuals are protected. History has too often demonstrated the 
oppressive consequences on individuals where we fail to protect  
such rights.
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