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There are two great secular legal systems in the modern world, the 
common law and civil law systems. The civil law is found in virtually 
every country of modern Europe and in the overseas territories 
colonised by those countries. For example, the basic jurisprudence 
of Indonesia, Japan and many of the countries of South East Asia is 
based on the European Codes of the 18th and 19th centuries.  Civil law 
jurisprudence is based on the Corpus Iuris Civilis, the compilations of 
Roman law carried out under Petrus Sabbatius, better known as the 
Emperor Caesar Flavius Justinianus in Constantinople in the fi rst half of 
the sixth century.  

The common law is found in the United Kingdom, other than Scotland, 
and in the overseas territories colonised by England, with some 
exceptions, such as South Africa, Louisiana and Quebec. Nevertheless, 
the common law also owes much to Roman jurisprudence.  

The classical or golden age of Roman law was the second century 
and beginning of the third century. The Pax Romana established by 
Augustus, which had been in place for over 100 years covered the whole 
of Europe, Asia Minor, the Levant and North Africa. Roman civilisation, 
and the intricate commercial dealings that that civilisation brought 
about, were regulated by a sophisticated system of private law that was 
capable of resolving all of the disputes that arise in a complex society.  
The one great original genius of the Romans was the jurisprudence that 
they developed over many centuries.  

The Roman Empire went downhill after the death of Alexander Severus 
in 235, although Diocletian re-established order after he came to the 
imperial throne in 284.  He was the only emperor not to die in offi ce, 
having abdicated in 305 to grow tomatoes near Split on the Dalmatian 
coast. Following Diocletian, the empire was divided into two, with 
different emperors ruling in Rome and Constantinople. Constantine 
established a new capital at Byzantium, which he modestly renamed 
Constantinople.  

However, the Roman Empire in the west fell to the barbarians in 476, 
when Romulus Augustulus was hounded out of Rome. The Roman 
Empire in the east, however, continued for another 1,000 years until 
Constantinople fell in 1453, when the last emperor, Constantine 13th 
Palaiologos, died nobly trying to defend the city walls against the 
onslaught of the Ottoman Turks.

When Justinian came to the imperial throne at Constantinople in 527, 
he was determined to achieve greatness. Indeed, he is regarded as a 
saint in many Eastern Orthodox churches. The Cathedral of Sancta 
Sophia remains as a monument to his physical achievements.  

But Justinian also turned his mind to the law. By the sixth century, 
the practice of the law had fallen into disrepute. While there were 
several law schools throughout the empire, most had an appalling 
reputation. Indeed, Justinian abolished all law schools other than those 
at Constantinople and Beirut.  

The great jurists of the second and early third centuries had produced 
vast amounts of legal writing but it was very diffi cult to fi nd anything 
and there were often confl icting views expressed. In addition, there 
were several centuries of imperial pronouncements that operated 
as general laws. Justinian conceived the idea of a complete and 
authoritative restatement of Roman private law.  

Shortly after he ascended the throne, Justinian appointed a law reform 
commission of academics, practitioners and administrators to produce 
the Digest or Pandects in fi fty books, the ancient predecessor of 
Halsbury’s Laws of England. The difference, however, was that Justinian 
decreed, when the Digest was published, that it be promulgated as the 
law of the empire.  Reference to all other legal writings was forbidden.  

Justinian recognised, however, that the Digest was a diffi cult work to 
master.  He therefore, appointed a smaller commission to produce a 
textbook for students, which would also be a map of the law as stated 
in the Digest. The textbook, known in English as the Institutes, or fi rst 
principles, was also promulgated as the law of the empire. The Digest 
and the Institutes both came into force at the end of 533.  However, 
they had little recognition in the barbarian West and were soon replaced 
in the east by Greek translations and epitomes.

At the end of the eleventh century, the Digest and the Institutes were 
rediscovered at Bologna, where the fi rst university and law school 
in Western Europe were established and Irnerius began to teach the 
law of the Corpus Iuris. The teaching of the Corpus Iuris, or the civil 
law spread throughout Western Europe and was taught at the great 
mediaeval universities established at the beginning of the Renaissance. 
For example, by the 13th and 14th centuries, civil law was being taught 
at Oxford and at Cambridge. The common law was not taught at any 
English university until the middle of the nineteenth century.  

Bracton’s De Legibus et Consuetudinibus Angliae, or ‘Concerning the 
Laws and Customs of England’, was published in 1256. It was probably 
the fi rst important book on English law, apart, perhaps, from Glanvil’s 
Tractatus of the same name. Bracton’s work was written in Latin and he 
resorted extensively to the Corpus Iuris Civilis in compiling it. Bracton 
was a trained jurist with the principles and distinctions of Roman 
jurisprudence fi rmly in mind. He used them throughout his work to 
rationalise and reduce to order the results hitherto reached in the 
English courts. Roman law supplied him not only with a framework 
under which his English subject matter could be fashioned into an 
articulated system of principles, but also with a precise technical 
vocabulary with which to describe and analyse the material. 

Bracton’s treatise was very infl uential in many areas of Anglo-Norman 
jurisprudence. Nevertheless, Anglo-Norman jurisprudence took a 
different course from the rest of Europe and from Scotland. Anglo-
Norman jurisprudence was formed by practitioners in the king’s courts, 
who turned away from civil, or Roman, jurisprudence. The teaching of 
Anglo-Norman law was carried out within the Inns of Court.  

Notwithstanding the strength of the Inns of Court, however, from 
the age of the Renaissance and the Reformation onwards, Roman 
law continued to exert new infl uences on Anglo-Norman doctrine.  
While the development of Anglo-Norman jurisprudence was in the 
hands of practitioners in the Inns of Court, the members of the Inns 
were often educated at Oxford and Cambridge.  Henry VIII founded 
the Regius chairs of civil law in both universities and the study of law 
at those institutions entailed, for the most part, the study of Roman 
jurisprudence. Accordingly, civil jurisprudence, founded on the Corpus 
Iuris Civilis, continued to infect Anglo-Norman jurisprudence through 
the universities. 
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Added to the infl uence of the universities was that of the law merchant. 
The position of merchants and mariners in the medieval period, when 
Anglo-Norman jurisprudence was developing, was peculiar, when 
compared with the position of other subjects of the English monarch. 
Merchants and mariners carried on their business by travelling from 
country to country. Accordingly, there was an international character 
attached to their dealings that gave rise to a need for universality 
in relation to the principles of law governing those dealings. It was 
necessary that such principles be generally the same in the various 
countries visited by merchants and mariners.

Further, when disputes arose among merchants and mariners, there 
was a need for speedy resolution. It was not appropriate to determine 
such disputes by means of a trial by twelve jurors and adherence to the 
other solemnities of the law of England. Such disputes needed to be 
determined by the law merchant, which developed with the growth of 
trade among the city states of Italy. The commencement of that growth 
coincided with the rediscovery of the Corpus Iuris, which provided a 
convenient source of principles for the resolution of disputes involving 
merchants and mariners. Thus, the law merchant was different from 
the ordinary law and was in fact administered by different courts. 
Nevertheless, the law merchant was recognised as part of the national 
law of England.  

Anglo-Norman jurists also had resort to Roman jurisprudence where 
there was no clear rule on a particular subject. Roman law does not 
form any rule, binding in itself, on subjects of the British monarch, or on 
citizens of Australia. However, in deciding a case upon principle where 
no direct authority can be cited from Anglo-Australian jurisprudence, 
if Roman law supports the conclusion of the court, that will afford ‘no 
small evidence of its soundness’. Roman law was described by Barton 
J as ‘the fruit of the researches of the most learned men, the collective 
wisdom of ages and the groundwork of the municipal law of most of the 
countries in Europe’. Thus, from time to time, Roman jurisprudence has 
been called in aid, where Anglo-Norman jurisprudence was wanting, to 
supply an answer to a specifi c problem.

Roman law was described by 
Barton J as ‘the fruit of the 
researches of the most learned 
men, the collective wisdom of 
ages and the groundwork of the 
municipal law of most of the 
countries in Europe’.
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