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|   LETTERS TO THE EDITOR   |

Specialisation at the bar

Dear Sir,

Duncan Graham is a barrister for whom 

I have the highest regard and respect. 

However, I must respectfully disagree with 

the views he has expressed in his article 

‘Specialisation at the bar’, (Winter, 2008).

It is the ultimate goal of every barrister to 

one day achieve judicial offi ce. Judges both 

at the fi rst instance and appellate levels in the 

state and federal courts hear different cases 

involving different legal issues every day. 

Being a judge, of its very nature, requires skill 

and expertise in almost every conceivable 

area of law that may be placed before the 

court for determination. Moreover, our 

greatest appellate advocates, whom I need 

not name but who are well known to readers 

of this publication, make applications for 

special leave to the High Court and agitate 

appeals in that court on a regular basis in 

almost every conceivable area of law. They 

do so because they are outstanding lawyers 

who are capable of grasping an area of law 

foreign to them within a brief period of time 

by extreme dedication, research and skill.

The bar makes a fatal mistake if it encourages 

members to specialise in one particular area 

of law. The reasons for this are obvious and 

are backed regrettably by historical fact. 

It comes as no surprise that parliaments 

are the sworn enemy of the barrister. Any 

barrister who made the fundamental error 

of specialising in workers’ compensation 

matters, running down cases, cases against 

councils or unfair dismissal/unfair contract 

cases in the Industrial Relations Commission 

of New South Wales will tell you that they 

have lost practices literally overnight because 

they made the fundamental mistake of 

specialising in one particular area hoping 

blindly that parliaments would not intervene 

and by the stroke of the pen destroy their 

practices in the blink of an eye.

It is very sad indeed to see senior personal 

injury and industrial advocates now in what 

should be the prime years of their careers 

learning new areas of law with great diffi culty 

and having to shoulder substantial scepticism 

from solicitors who know only too well from 

whence they came.

It is a fact that all courts regularly invoke not 
only common law doctrines but equitable 
doctrines. Any family lawyer will tell you that 
having regard to the third party provisions of 
the Family Law Act one must have a sound 
knowledge of banking law and practice, 
equity, inquiries as to damages, general 
equitable doctrines and bankruptcy.

It has certainly been my experience in over 
20 years in this profession that from time 
to time points will be raised against you 
in a case, be it a common law matter, an 
equitable cause or appeal, which involve 
complex questions of law or statutory 
construction which one otherwise would not 
expect in the cause being agitated before the 
particular forum.

It is the generalist who best serves his client 
in this particular situation. The specialist who 
simply ‘rolls his arm over’ and expects ‘the 
usual orders’ or ‘the usual result’ does so as a 
blind optimist.

Barristers should be encouraged, indeed it 
should be a requirement not only for the 
benefi t of clients but for the benefi t of the 
barrister’s practice, that they be capable of 
accepting briefs in at least fi ve areas of law.

The criticism that Graham makes regarding 
‘dabbling’ is covered by the Barristers’ 
Rules. If barristers elect to accept a brief in a 
jurisdiction where they do not have a sound 
knowledge of the law or procedure and in 
effect use their client and the case at hand as 
work experience then they face disciplinary 
action in circumstances where they should 
have declined to accept the brief.

Specialist accreditation will shut out barristers 
who have skill in the area said to require 
specialisation but yet elect to practice in 
other areas of law because they are equipped 
with a skill to do so.

Allowing specialist accreditation is in effect 
guaranteeing the barrister that nothing will 

happen in their particular area of practice 
so far as parliaments are concerned. To 
say this is an exercise in blind faith, having 
regard to WorkChoices, the Motor Accidents 
Compensation Act 1999 and the Workplace 
Injury Management Act 1998 etc, it is 
professional suicide.

The greatest protection against Graham’s 
criticisms comes from the Barristers’ Rules 
themselves. Strict adherence to those rules 
and working within ethical constraints does 
away with all of Graham’s arguments and 
with the greatest respect to him, barristers 
should be encouraged to practise in as many 
areas as possible and further encouraged to 
decline to accept briefs in areas of law where 
they would otherwise infringe the Barristers’ 
Rules and aspire to achieve at an appropriate 
point in their career, judicial appointment 
where they will become the ultimate 
generalist because of their excellence in the 
practise of law.

For these very important reasons the bar 
must reject any specialist accreditation 
system and embrace strict adherence to the 
Barristers’ Rules.

David E Baran

Jack Shand Chambers

The bar makes a fatal mistake if it encourages 

members to specialise in one particular area of law.


