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in this case the High court considered the extent to which principles 
of procedural fairness require an appellate court to afford parties 
the opportunity to be heard on non-binding decisions. the appeal 
arose out of a customs prosecution brought against the appellant 
for civil penalties and unpaid duty. the appellant was a director 
and shareholder of one of three companies investigated by the 
Australian customs service (Acs) over allegations of adulterating 
imported liquor with locally produced alcohol.

during its investigation the Acs seized documents from relevant 
parties under the purported exercise of a warrant issued under  
s 214(3) of the Customs Act 1901 (cth)1.  simpson J admitted those 
documents into evidence at first instance in the proceedings in 
the supreme court of new south Wales.  Her Honour rejected the 
appellant’s argument that the documents should not be admitted 
into evidence under the operation of s 138 of the Evidence Act 
1995.

the appellant’s argument was based upon the invalidity of the 
antecedent notice to produce under s 214(1) of the customs Act 
which founded the purported issue of the warrant under s 214(3).  
during the proceedings at first instance the respondent accepted 
this invalidity – and the resulting invalidity of the warrant itself – 
but successfully argued that the documents, although unlawfully 
obtained, should be admitted into evidence in the exercise of the 
discretion under s 138.

in delivering the judgment of the court of Appeal, Basten JA, with 
whom mason p and tobias JA agreed, held that although simpson 
J had accepted the decision of dunford dcJ in Re Lawrence Charles  
O’Neill (nsWdc, 18 August 1988, unreported) at 12-13 in his view 
O’Neill was incorrectly decided.  However, Basten JA rejected the 
appellant’s challenges to simpson J’s decision.  in O’Neill dunford 
dcJ held that the power to seize documents under a warrant 
issued under s 214(3) was limited, and did not extend generally to 
records relating to shipments over the preceding five years which 
were required to be kept by other provisions in the Act.

in the High court the Appellant complained ‘that without hearing 
the parties the court of Appeal rejected the authority of O’Neill 
and thereby allegedly undermined his submissions respecting the 
unlawful or improper seizure of the “five year documents”.’ [121].  
the majority, comprising Gummow, Hayne and Kiefel JJ rejected 
this submission, noting that the court of Appeal had decided 
the appeal on the basis that O’Neill was correct given that the 
respondent had conceded at the trial that the documents were 
unlawfully obtained.  the real issue at the trial was the extent of 
any culpability on the part of the Acs in failing to take O’Neill 
into account.  Basten JA held that the evidence established that 
the Acs had not deliberately or recklessly ignored O’Neill.  rather 
it had acted on legal advice which took a broad construction of  
s 214 consistent with the approach later found to be in excess of 
authority.  the majority held that this was a good answer to the 
limited special leave point. the majority also went on to hold that 

the appellant had not been denied procedural fairness in the court 
of Appeal, stating (at [137]) that:

The content of the requirement of procedural fairness at appellate 

level, as elsewhere, cannot be surveyed in metes and bounds.  But 

this litigation illustrates a point of general importance, habitually 

assumed without elaboration.  It is that consideration by a court of 

the weight to be given to decisions that are not authoritative 

(because made by courts lower in the hierarchy) does not necessarily 

attract an obligation to invite submissions by the legal representatives 

of the parties directed specifically to those decisions.  To extend that 

invitation on occasion may be prudent, but it is not always 

mandated by the requirements of procedural fairness and, as the 

decision of this Court in Australian Securities Commission v 

Marlborough Gold Mines Ltd2 illustrates, it may be necessary to 

consider more than the dictates of procedural fairness.  But what is 

required is that the parties are given a sufficient opportunity to be 

heard on the issues in the case and those issues will not often be 

defined in a way that requires specific identification of particular, 

but non‑binding, previous decisions.

French cJ (at [85]) agreed with the majority to an extent and, 
although finding that the court of Appeal should have informed the 
parties of its intention to consider O’Neill, nevertheless dismissed 
the appeal:

To the extent that the Court of Appeal rested its decision upon the 

view that O’Neill was wrongly decided, it did so without prior 

warning to Mr Parker.  This was a matter going to the proper 

construction of s 214(3) which had not been in issue before the 

Court of Appeal.  On the other hand, I agree with the point made by 

Gummow, Hayne and Kiefel JJ3.  A court is not necessarily obliged to 

identify to the parties or their legal representatives, from among 

prior non‑authoritative decisions, those which it may decide not to 

follow.  What is essential is that the parties to proceedings be given 

an opportunity to be heard on all the issues in the case.  Where a 

proposition of law is not in contest, the court should not decide the 

case on the basis of a departure from that proposition without 

notice to the parties.  In this case, the Court of Appeal should have 

given the parties notice of its intention to consider O’Neill and an 

opportunity to make submissions about it.

French cJ held that no additional argument that the appellant could 
have put had the parties been informed of the court of Appeal’s 
intention to consider O’Neill had been identified.  Accordingly, 
there was no relevant procedural unfairness.

By Chris O’Donnell

Endnotes

1. section 214 of the Customs Act 1901 was repealed with effect from 1 
July 1995.

2. (1993) 177 clr 485; [1993] HcA 15.

3. At [137]. 

Parker v Comptroller General of Customs (2009) 252 Alr 619


