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at [40]-[41].

8. Commonwealth, Parliamentary Debates, 22 June 2009, 6732, (Robert 
McClelland, Attorney-General).

9. Legal and Constitutional Affairs Legislation Committee, Senate, Access 
to Justice (Civil Litigation Reforms Amendment Bill 2009) [Provisions], at 
[3.84].

10. Civil Procedure Rules 1998 (UK), r 44.3.
11. Adrian Zuckerman, Zuckerman on Civil Procedure: Principles of Practice 

(2nd ed, 2006) at [26.56].
12. Zuckerman, above, at [26.1].
13. Zuckerman, above, at [26.39].
14. Consider Queensland v JL Holdings Pty Ltd (1997) 189 CLR 146. The 

question remains open as to whether Aon Risk Services Australia Ltd 
v Australian National University [2009] HCA 27; (209) 258 ALR 14; 
(2009) 83 ALJR 951 represents a change in judicial culture in this 
regard.
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Lane v Morrison (2009) 258 ALR 404 is a decision the effect of which 
was to declare the Australian Military Court (AMC) repugnant to 
the Constitution. 

The AMC was established under the Defence Force Discipline Act 1982 
(the Act), pursuant to amendments made by the Defence Legislation 
Amendment Act 2006 (Cth), to replace the long established 
military justice system of courts-martial. establishment of the AMC 
followed an inquiry by the Senate Foreign Affairs, Defence and 
Trade References Committee, which reported in 2005. In two joint 
judgments, the High Court recounted the history of the military 
justice system and the recent developments that precipitated the 
inquiry, such as challenges in the UK and Canada that centred 
on whether service tribunals were properly independent and 
impartial. In both the UK (Findlay v United Kingdom (1997) 24 eHRR 
221) and Canada (R v Généreux [1992] 1 SCR 259) the european 
Court of Human Rights and Canadian Supreme Court concluded 
that the courts-martial in their respective jurisdictions violated 
the requirements of the european Convention on Human Rights 
(eCHR) and the Canadian Charter of Rights and Freedoms (CCRF) 
respectively, in that they denied the complainants the right to have 
charges determined by independent and impartial tribunals. French 
CJ and Gummow J noted (at [16]) that Art 14(1) of the International 
Covenant on Civil and Political Rights (ICCPR) is cast in similar 
terms to those parts of the eCHR and CCRF considered in Findlay 
and Généreux, and that the Senate inquiry report had emphasised 
the fact that Australia was a signatory to the ICCPR. The Senate 
inquiry report recommended the establishment of a permanent 
military court in accordance with Ch III of the Constitution. The 
government of the day rejected that recommendation, but agreed 
instead to establish a non-Ch III court (the AMC). 

The facts of this case involved the plaintiff, who at the relevant 
time was enlisted in the Royal Australian Navy (the RAN), being 
charged with the offences of ‘an act of indecency without consent’ 
contrary to s 61(3) of the Act and assaulting a superior officer, 
contrary to s 25 of the Act. The court declined to set out any details 

of the incident (however, newspapers reporting the case were not 
so reticent). It was intended that the plaintiff would be tried by 
the AMC. The first defendant was the military judge assigned to 
hear the case. The plaintiff sought, inter alia, declaratory relief, 
including a declaration that the legislation creating the AMC was 
invalid because it provided for the exercise of the judicial power of 
the Commonwealth by a body not created in accordance with Ch 
III of the Constitution.

The AMC was created by s 114 of the Act:

(1) A court, to be known as the Australian Military Court, is created 
by this Act.

Note 1: The Australian Military Court is not a court for the 
purposes of Chapter III of the Constitution.

Note 2: The Australian Military Court is a service tribunal for 
the purposes of this Act: see the definition of service tribunal in 
subsection 3(1).

(1A) The Australian Military Court is a court of record.

(2) The Australian Military Court consists of:

(a) the chief military judge; and

Military justice in the dock
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(b) such other military judges as from time to time hold 
office in accordance with this Act.’

The governor-general appointed military judges for a term of 
10 years (which, obviously, is not in accordance with s 72 of the 
Constitution). 

The Commonwealth submitted that the AMC represented merely 
a ‘modernisation’ of terminology and that it did not depart in 
substance from the previous court-martial system. The previous 
system had been held by the court to be a valid exercise of the 
Commonwealth’s power under s 51(vi) of the Constitution (see, 
for example, R v Cox; Ex parte Smith (1945) 71 CLR 1 and White 
v Director of Military Prosecutions (2007) 231 CLR 570). However, 
the court emphasised that the previous system’s legitimacy under 
the Constitution rested on its place within the chain of command 
such that ‘[w]ithin that command structure, and in contrast to the 
operation of the civilian justice system, the sentences of courts-
martial required confirmation by a superior officer and that 
confirmation in turn might be quashed upon petition to higher 
levels of the chain of command’ (per French CJ and Gummow 
J at [12]); ‘the final decision about guilt or punishment was 
not made by the court-martial; the final decision about those 
matters was made within the chain of command of the forces’ 
(per Hayne, Heydon, Crennan, Kiefel and Bell JJ at [90]). Such a 
system could not be described as an exercise of the judicial power 
of the Commonwealth under Ch III of the Constitution, but was 
instead ‘directed to the maintenance of the defining characteristic 
of armed forces as disciplined forces organised hierarchically’ and 
therefore valid under s 51(vi) of the Constitution.

once again, the court cited the Boilermakers’ Case to confirm that 
the judicial power of the Commonwealth can only be exercised 
pursuant to Ch III of the Constitution (per French CJ and Gummow 
J at [28] and Hayne, Heydon, Crennan, Kiefel and Bell JJ at [76]). The 
Commonwealth contended that parliament could use its powers 

outside Ch III to create a body styled as a ‘court’, with some but 
not all of the features of a Ch III court, so long as such a body did 
not exercise the judicial power of the Commonwealth. French CJ 
and Gummow J thought such submissions were dangerously close 
to a call for ‘legislative courts’ similar to those found in the United 
States. Relying on the Boilermakers’ Case, they swiftly rejected the 
notion that such courts have any place in Australia: [27]-[30].

The court also spent some time considering whether or not the 
AMC’s description in s 114 of the Act as ‘a court of record’ had any 
determination on the question of whether it was a court exercising 
the judicial power of the Commonwealth. French CJ and Gummow 
J thought (at [20]) that such a characterisation ‘emphasises, but is 
not the sole indication of, a legislative intention to create a body 
with the character of a Ch III court’. Hayne, Heydon, Crennan, Kiefel 
and Bell JJ held (at [100]) that ‘[d]esignation of a body created by a 
law of the Parliament as a ‘court of record’ may not, without more, 
show that it exercises the judicial power of the Commonwealth. It 
is necessary to have regard to what the body does.”

The court found that the AMC was a purported exercise of the 
judicial power of the Commonwealth. This was because, in contrast 
to the previous court-martial system, the AMC was designed to 
be outside the chain of command and to determine issues finally: 
‘the separation of the AMC from command and the conferral 
on it of authority to decide issues of guilt or innocence finally is 
of determinative significance in considering whether the AMC 
exercises the judicial power of the Commonwealth’ (per Hayne, 
Heydon, Crennan, Kiefel and Bell JJ at [116]). The court dismissed 
the argument that the AMC was merely an updated court-martial 
system for the modern age within the ‘historical stream’ of 
previous systems of military justice, with French CJ and Gummow J 
concluding (at [62]) that ‘the AMC was designed to make a break 
with that past and the analysis of the 2006 Act …  shows that the 
Parliament achieved its objective.’

Having decided that the AMC was purporting to exercise the judicial 
power of the Commonwealth, it was but a short further step for the 
court to find that such power was not exercised in accordance with 
Ch III of the Constitution, since there was no dispute that the AMC 
was not constituted in accordance with Ch III. The court declared 
the relevant provisions of the Act invalid and ordered that a writ 
of prohibition issue directed to the first defendant prohibiting him 
from proceeding further with the charges against the plaintiff.
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