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Applications for security for costs may not excite the 
passions of the advocate (or the judge before whom 
they appear), but they can be of substantial practical 
and strategic significance in the conduct of litigation. 
This article addresses the principles and practicalities of 
applications for security for costs against impecunious 
corporate plaintiffs. 

Jurisdiction

Jurisdiction arises under section 1335(1) of the 
Corporations Act, the rules of court,1 and the court’s 
inherent jurisdiction. 

Although there may be ‘subtle differences’ between 
the formula and operation of the court rules and 
section 1335 in relation to the application for security 
against impecunious corporate plaintiffs,2 for practical 
purposes the test is the same: first, the defendant must 
satisfy the jurisdictional threshold that there is ‘reason 
to believe’ that the plaintiff corporation will be unable 
to meet an adverse costs order; second, the court must 
be satisfied that its discretion should be exercised in 
favour of ordering security.3 

There is no equivalent right for a defendant to obtain 
security for costs against impecunious natural persons:  
‘a natural person who sues will not be ordered to give 
security for costs, however poor he is’.4

The justification for the ordering of security against 
impecunious corporate plaintiffs has been described as 
follows: ‘An individual who conducts his business affairs 
by medium of a corporation without assets would 
otherwise be in a position to expose his opponent to a 
massive bill of costs without hazarding his own assets. 
The purpose of an order for security is to require him, if 
not to come out from behind the skirts of the company, 
at least to bring his own assets into play’.5 

Jurisdictional	threshold:	‘reason	to	believe’	plaintiff	
‘unable	to	pay	costs’	

The applicant for security bears the burden of proving 
there is a ‘reason to believe’ the plaintiff is unable to 
meet an adverse costs order. Mere speculation as to 
the insolvency or financial difficulties likely to confront 
the plaintiff company is not sufficient.6 However, it is 
not necessary to establish that incapacity to meet a 

costs order ‘as a matter of probability’. It is sufficient 
if ‘credible evidence establishes that there is reason to 
believe there is a real chance that in events which can 
fairly be described as reasonably possible the plaintiff 
corporation will be unable to pay the costs’.7 ‘The 
testimony suggesting an inability to pay must have 
some characteristic of cogency or, to put it another 
way, must be sufficiently persuasive to permit a rational 
belief to be formed’.8 The testimony need not positively 
exclude the possibility that the company may be able 
to meet a costs order.9

‘The court is required to form an opinion about what 
the financial position of the plaintiff will be at the time 
of judgment and immediately thereafter. The financial 
position of the plaintiff at the time when the application 
is made will be an important guide, but is not the sole 
consideration’.10 Other factors include the impact of 
the outcome of the trial, the costs associated with the 
trial, and the success or otherwise of the applicant’s 
business and investments in the meantime.11

‘A corporation ‘will be unable to pay’ the costs within 
the meaning of the section if it can only do so if given 
extended time to realise assets which might be difficult 
to realise...The company will also be unable to pay the 
costs within the meaning of the section if the payment 
would be one that will amount to a preference of the 
defendant over other creditors such that the payment 
would be liable to be set aside either as a preference or 
as a fraudulent disposition….in the event of the plaintiff 
corporation later going into liquidation…’12

The formal accounts of a company may constitute 
credible testimony for the purpose of this rule.13 
Unaudited financial reports of the company may be 
admissible on this issue, so long as they are signed 
by the directors. However unaudited reports will be 
of limited probative value, and reports unsigned by 
the directors may be properly excluded entirely as 
evidence.14 The failure by a party resisting security to 
adduce relevant and available evidence in relation to 
its financial capacity to meet an adverse costs order 
will strongly support a finding that the threshold test 
is satisfied.15 

A suggested strategy for the preparation of applications 
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for security: first, investigate whether publicly available 
information gives rise to a suspicion of plaintiff’s 
inability to meet adverse costs order (e.g., accounts, 
evidence of default to creditors, cessation of trade, 
general business difficulties, absence of property 
holdings); second, if there is sufficient evidence to raise 
a suspicion of insolvency, write to the plaintiff with 
concerns, and invite the provision of information which 
would address those concerns; third, if no adequate 
reply, then commence application for security; fourth, 
if necessary, seek production of documentation 
corroborating financial difficulties after motion for 
security has been filed (e.g., financial statements, 
management accounts, bank statements).

Discretion	to	grant	security	

Establishing a ‘reason to believe’ that the corporate 
plaintiff will be ‘unable to pay’ an adverse costs order 
does not dictate that security will be ordered. It is merely 
a jurisdictional threshold, which triggers the exercise 
of the discretion to grant security. However, once 
the defendant crosses that threshold, the evidentiary 
burden then shifts to plaintiff to satisfy the court that 
security should be refused for some reason.16

‘The law is now settled that the discretion to order 
security for costs is unfettered and should be exercised 
having regard to all the circumstances of the case 
without any predisposition in favour of the award of 
security’.17 ‘The only limitation is that the discretion 
must be exercised judicially,18 which itself militates 
against self-imposed rigid rules or restrictions.’19 

‘As in any case involving the exercise of an unfettered 
judicial discretion, the court’s determination rests 
upon the balancing of the interests of the litigants in 
question; the court determines whether ‘the balance 
of the relevant considerations’ favours an order for 
security.20 Hence, one way to approach the issue is to 
balance the hardship the defendant is likely to suffer if 
successful and there is no security for its costs against 
the hardship the plaintiff may suffer if ordered to give 
security.21‘22 

Criteria guiding exercise of discretion:  KP Cable 
Investments

Notwithstanding the unfettered nature of the discretion, 

‘there are a number of well established guidelines 
which the court typically takes into account’.23 The 
most commonly cited set of guidelines comes from the 
decision of Beazley J in KP Cable Investments Pty Ltd v 
Meltglow Pty Ltd (1995) 56 FCR 189, at 196-198.24 The 
factors enumerated in that case are addressed below. 

1. That such applications should be brought 
promptly

In determining what is ‘prompt’, ‘defendant is entitled 
to some little time to try to estimate the ambit of the 
case they have to meet’ before being required to apply 
for security.25 

In considering whether delay should militate against 
the grant of security, a critical issue is ‘whether the 
plaintiff has, by his inaction and standing by, placed 
the defendant or a third party in a situation in which 
it would be inequitable and unreasonable to place 
him if the remedy were afterwards to be asserted’.26 
Many recent authorities affirm that if a plaintiff has 
suffered no material prejudice because of the delay, 
‘the significance of delay reduces or may substantially 
disappear’.27 The relevant prejudice generally relates to 
the fact that ‘during the period of delay, the plaintiff 
would have spent money on the litigation which 
would be wasted if the proceedings are brought to 
an end because security cannot be provided’.28 The 
occurrence of such prejudice logically presupposes 
that the ordering of security would thereafter stultify 
the further conduct of the proceedings. In order to 
demonstrate such prejudice, it is generally necessary 
to prove that ‘not only will the plaintiff be unable to 
provide the required security from its own resources, 
so that costs incurred during the period of delay would 
have been wasted, but also that those standing behind 
the plaintiff who could be expected to benefit from the 
litigation are unable to provide the required security’.29 
However, some authorities suggest that delay may be 
relevant even in the absence of proven prejudice.30

The fact of delay and prejudice is only one factor in 
the discretionary balance and is not necessarily fatal to 
an application for security.31 The ‘longer the delay, the 
proximity of the hearing and the more acts done during 
the interval, the greater the significance of the delay’.32 
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Other factors relevant to the materiality of delay are 
whether the intention to seek security had been earlier 
foreshadowed,33 and whether a reasonable explanation 
has been proffered for the delay.34 While an application 
for security for costs after a trial has commenced may 
succeed, it has been suggested that such instances will 
be ‘rare’.35

2. That regard is to be had to the strength and 
bona fides of the applicant’s case are relevant 
considerations

‘There is no doubt that the bona fides of the claim 
and its merits, at least to the extent that it must be 
reasonably arguable, are material factors’.36 However, 
it is recognised that it is a ‘rare’ case in which a court 
is even able to form any view as to the strength of the 
respective parties’ cases on an application for security, 
in view of the early stage at which applications are 
made and the interlocutory nature of the application.37 
Many authorities caution against the appropriateness 
and practicality of the conduct of a mini-trial in relation 
to the application for security for costs.38 Consequently, 
beyond determining that there should be a ‘bona fide 
and arguable claim’, ‘it seems doubtful whether...it is 
usually appropriate for the Court to canvas the merits 
of the litigation in any detail’.39 ‘As a general rule, 
where a claim is prima facie regular on its face and 
discloses a cause of action, in the absence of evidence 
to the contrary, the court should proceed on the basis 
that the claim is bona fide with a reasonable prospect 
of success’.40 Therefore, once the court is satisfied that 
the claim is bona fide with a reasonable prospect of 
success, the merits of the underlying claim will generally 
be regarded as a neutral factor.41 This is particularly so 
when it is simply impossible for the court to form any 
realistic view of the prospects of success.42 However, 
in the rare case where prospects can be meaningfully 
assessed on the application for security, they may still 
be relevant in the discretionary balance: an assessment 
that the prospects of success are poor will weigh in 
favour of a grant of security,43 and a determination that 
the prospects of success are high will weigh against 
security if proceedings would otherwise be stultified.44 

3. Whether the applicant’s impecuniosity was 
caused by the respondent’s conduct the subject of 
the claim

If it were established that the defendant’s conduct were 
the cause of the plaintiff’s impecuniosity, that would be 
a matter ‘most relevant’ to the exercise of discretion.45 
However, this is difficult to establish. 

The plaintiff carries the onus of establishing that 
the defendant was the cause of impecuniosity. To 
discharge that onus, the plaintiff must establish ‘both 
the adequacy of their financial position before their 
dealings with the opponents and that the opponents’ 
actions have caused or at least materially contributed 
to the claimants’ inability to meet an order for security 
for cost’. This will require demonstration that the 
company would have been in a position to meet any 
costs order but for the defendant’s conduct.46 ‘The 
plaintiff must be able to support the allegation with 
relatively straightforward and unambiguous evidence 
of a fairly compelling nature, because otherwise 
the hearing of the issue of security might become a 
trial within a trial’47: i.e., courts reluctant to entertain 
complex and contentious evidence. It is not sufficient: 
(a) to ‘rely merely on the pleadings, unless there are 
relevant admissions in the pleadings obviating the 
need to call evidence. If there are no such admissions, 
the plaintiff is required to call evidence to discharge 
its onus’:48 (b) that the defendant’s conduct merely 
‘contributed’ to the impecuniosity. There must be a 
‘real causal connection’ or a ‘material contribution’;49 
(c) that it is possibly ‘arguable’ that the defendant’s 
conduct contributed to the impecuniosity;50 (d) that the 
defendant’s conduct merely diminished an opportunity 
to cure the plaintiff’s original impecuniosity.51 The courts 
are particularly cautious in finding a ‘causal connection’, 
when the claim is based upon a loss of profit, rather 
than the ‘infliction of damage’ (which cause out-of-
pocket losses).52 Where the evidence shows the plaintiff 
always to have been in a poor financial position, it may 
be difficult to draw the causative link necessary for a 
conclusion that its lack of funds has been caused or 
substantially caused by the defendant.53 Proof that the 
defendant was the cause of the impecuniosity will be 
material only when the order of security would stultify 
proceedings.54
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4. Whether the respondent’s application for secu-
rity is oppressive

The concept of oppression is used in two senses. First, 
it relates to circumstances in which the application 
for security is brought for ‘improper purposes’. In 
the ‘rare’ cases where that could be established, it 
would preclude security being ordered.55 Second, the 
expression most often used to describe circumstances 
where the ordering of security would stultify or stifle 
the conduct of the hearing.

The fact that the grant of security would stifle or 
stultify proceedings is a ‘powerful factor’ to be taken 
into account,56 but does not mandate that security 
be refused57. ‘A plaintiff who wishes to submit that an 
order for security would stifle the litigation bears the 
onus of showing that this is so’.58 It is a heavy onus. 

Mere impecuniosity of the corporation does not of 
itself establish that proceedings would be stultified. 
The courts take a pragmatic approach, and recognise 
that funding from third party sources may in a practical 
sense be available.59 Consequently, ‘a court is not 
justified in declining to order security on the ground 
that to do so will frustrate the litigation unless [the 
corporate plaintiff] establishes that those who stand 
behind it and who will benefit from the litigation if it 
is successful (whether they be shareholders or creditors 
or, as in this case, beneficiaries under a trust) are also 
without means’.60 Therefore, ‘a proceeding cannot be 
regarded as stultified unless those who stand behind 
the impecunious plaintiff are unable (not unwilling) to 
provide the requisite security for costs’.61 An assessment 
of the claim of stultification will therefore ‘require an 
examination of the various sources that the plaintiff 
might have available to it for the provision of security. 
That, in turn, requires an analysis of who it is that might 
benefit from the litigation if it is pursued to a successful 
conclusion’.62 If the company does not adduce such 
evidence, the claim of stultification will fail.63 Those who 
relevantly stand behind the company for the purpose 
of this rule include (at least) shareholders, those 
beneficially entitled under a trust of which the plaintiff 
is trustee64 and significant creditors of a company.65 A 
company in liquidation should also demonstrate the 
absence of available litigation funding.66 

The inability to provide security must be positively 
substantiated. A mere assertion in an affidavit that a 
person is ‘unable to provide security for costs’ is not 
probative, and will be struck out.67 Generally, the 
plaintiff should adduce documentary evidence which 
substantiates the party’s financial position.68 ‘A court 
may infer financial ability to meet an order for security 
where the plaintiff adduces no or insufficient evidence 
of their financial position or willingness to contribute,69 
or where such persons do not put forward hardship on 
financial grounds.70‘71 

The failure to prove stultification does not necessarily 
mandate that security should be ordered.72 Further, if it 
can be shown that those persons who may benefit from 
the litigation ‘are reasonably unwilling, even though 
possibly able, to provide the security, that may be a 
factor that would be taken into account’ in assessing 
whether security should be ordered.73

5. Whether there are any persons standing behind 
the company who are likely to benefit from the 
litigation and who are willing to provide the nec-
essary security

‘An important factor informing the exercise of the 
discretion is the existence of persons who stand behind 
an impecunious plaintiff who seek to take the benefit 
of our system of justice (i.e. share of the proceeds 
of victory) without the corresponding burden (i.e., 
a potential adverse costs order)’.74 ‘Ultimately...the 
question to be determined by the court is whether it is 
fair that the person being sued by the company should 
be in the position of having to incur substantial costs…
and being at risk of liability for the company’s costs, 
and yet have no real chance of recovering costs even if 
the action is unsuccessful, when there are persons who 
would benefit from the proceedings, who face no risk 
of liability for costs themselves and are either unwilling 
or unable to provide security’.75

6. An issue related to the last guideline is whether 
persons standing behind the company have of-
fered any personal undertaking to be liable for 
the costs

The provision of personal undertakings by those who 
stand behind the company (irrespective of whether 
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the persons have sufficient means to meet an adverse 
costs order) is a material factor in the discretionary 
balance which may ‘weigh heavily’ in the discretionary 
balance.76 There is an unresolved question as to whether 
the provision of such personal undertakings precludes 
security for costs being ordered. The matter has been 
left open in the Court of Appeal.77 The conflicting 
caselaw on this point is summarised in Prynew Pty Ltd 
and Anor v Nemeth and Ors [2010] NSWCA 94, at [32]-
[37]. 

7. Security will only ordinarily be ordered against 
a party who is in substance a plaintiff, and an 
order ought not to be made against parties who 
are defending themselves and thus forced to liti-
gate.78 

There have been a number of principles developed to 
determine when a plaintiff is properly characterised as 
being ‘in substance the defendant’ (and therefore not 
liable to provide security for costs): (a) when the plaintiff 
commences proceedings to halt or resist ‘self help’ 
measures resorted to be the other party;79 (b) when the 
plaintiff had no practical alternative but to commence 
proceedings to defend its property (or otherwise 
preserve certain other valuable rights);80 (c) when the 
other party should have been the one to commence 
proceedings if it had acted ‘in the appropriate way’;81 
(d) when the defendant took the first material step in 
the legal disputation (albeit by a process other than 
the actual commencement of litigation: e.g., service 
of a statutory demand);82 (e) there is some authority 
for the proposition that, when claims and cross-
claims are on, a party’s claim may be characterised as 
being in substance defensive ‘if the circumstances are 
such that either party could just have easily been the 
plaintiff’.83 There is some uncertainty as to whether 
the characterisation of the plaintiff as in substance the 
‘defender’ (rather than ‘attacker’) precludes security 
being ordered as a matter of principle,84 or is simply a 
powerful factor sitting in the balance85.

Other	discretionary	factors

There are a number of other factors recognised as 
weighing in the discretionary balance.

Impecuniosity of the corporate plaintiff 

Although there is no predisposition in favour of the 
granting of security, the inability of the plaintiff to meet 
the costs of the successful defendant not only triggers 
the jurisdiction for security for costs, but also constitutes 
an important (and sometimes decisive) role in the 
discretionary balance.86 Nonetheless, there is certainly 
no automatic rule to the effect that an impecunious or 
insolvent company will be ordered to provide security 
except in special circumstances.87

Magnitude of risk of inability to satisfy costs order. It 
is relevant to assess the magnitude of the risk that the 
plaintiff would not be able to satisfy an adverse costs 
order.88 This contemplates both an assessment of the 
plaintiff’s prospects of success, and the likelihood that 
the plaintiff will not be able to meet an adverse costs 
order.

Co-plaintiffs

There is a general rule that security will generally not 
be ordered against an impecunious corporate plaintiff, 
if (a) there is a co-plaintiff against whom no security for 
costs will not be ordered; and (b) there is a complete 
overlap (or ‘interlocking’) between the claims brought 
by the co-plaintiffs, such that both plaintiffs will be 
liable for the whole of the defendants costs (if the 
plaintiffs fail in the proceedings). The rationale for 
this rule is that the defendant in that situation has no 
entitlement to security against the co-plaintiff, and is 
‘really in no worse position’ by reason of being sued 
by the impecunious corporate plaintiff. Consequently, 
the defendant should not be entitled to the privilege 
of security for its costs, merely because of the fact that 
an impecunious corporate plaintiff happens also to be 
joined as a plaintiff.89 

However, security may be ordered against a corporate 
co-plaintiff where there is no complete overlap or 
‘interlocking’ between the claims of the co-plaintiffs 
(so that the co-plaintiffs will be jointly liable for the 
whole of any adverse costs order). Therefore, ‘where 
the various plaintiffs’ claims have different elements 
and aspects, so that they will not all necessarily succeed 
or fail together, although the existence of individual 
plaintiffs is a factor that diminishes the defendant’s 
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claim to be entitled to security against the corporate 
plaintiff, it does not extinguish. And where the degree 
of overlap between the claim of the individual and 
corporate plaintiffs is comparatively small, such that 
separate orders for costs might be made in respect of 
each of the plaintiffs, it is usually appropriate that an 
order for security be made’.90 

There are a number of further qualifications to the rule 
about co-plaintiffs, by operation of which security may 
be ordered against an impecunious corporate plaintiff, 
notwithstanding the presence of co-plaintiff against 
whom security could not be ordered: first, if the natural 
person has been joined as a co-plaintiff for the purpose 
of avoiding the necessity of providing security;91 
secondly, if the natural co-plaintiff is otherwise involved 
in some form of abuse of process;92 and thirdly, many 
authorities recognise that the existence of co-plaintiffs 
(against whom security could not be ordered) is not 
dispositive of an application for security for costs, but it 
is simply one of the factors to weigh in the discretionary 
balance.93 In other words, it should be seen as ‘a factor 
diminishing the defendants’ claims to security, but not 
extinguishing it’.94 

Company in liquidation

When a company is in liquidation and the cause of 
action is brought by the liquidator in his personal 
capacity (rather than by the company), security will 
generally not be ordered against the liquidator95 (e.g., 
unfair preference claims, insolvent trading claims). 
However, in such cases the liquidator will be personally 
liable for an adverse costs order. There is no restriction 
on the ordering of security in relation to proceedings 

brought by a company in liquidation. 

Litigation funding 

The existence of a litigation funder is a matter which 
strongly favours an order for security for costs. 
‘Although litigation funding is not against public 
policy…the court system is primarily there to enable 
rights to be vindicated rather than commercial profits 
to be made; and in my opinion, courts should be 
particularly concerned that persons whose involvement 
in litigation is purely for commercial profit should not 
avoid responsibility for costs if the litigation fails.’96 This 
principle applies if the party funded is a liquidator.97 

There are a number of qualifications to this principle. 
First, security will not be ordered if:98the funder is 
contractually bound to indemnify the party in relation 
to an adverse costs order; the party undertakes to 
the court to enforce that indemnity; and the party 
undertakes to the court to inform the opposing party 
if the funding agreement is terminated (so that an 
application for security can be made). Secondly, the 
extent of the interest of the funder in the litigation 
will be relevant to determine the proportion of costs 
for which security should be required. However, if the 
plaintiff and the funder do not disclose the extent of 
the interest, then the court may make no discount in 
relation to the proportion of costs for which security is 
required.99 

Nature of the defendant

’The nature of the defendant may be relevant to the 
exercise of the discretion to make an order. The courts 
are reluctant to make an order which would have the 
effect of shutting out a small company from making 
a genuine claim against a large well-resourced and 
amply funded body such as the State, a council or a 
major corporation’.100

Public interest

It is relevant to consider whether there is particular public 
interest in the litigation.101  ‘Typical case scenarios where 
the public interest may operate against an order for 
security are those likely to involve curial determinations 
on areas of law that require interpretation or 
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clarification – thus potentially benefiting more than 
just the plaintiff on the record – and where the claim is 
otherwise brought by the plaintiff to pursue, uphold or 
maintain some interest common to other members of 
the community.’102 The question of public interest ‘may 
have greater weight with a claim which can be seen to 
have some merit on its face, rather than being merely 
arguable’.103 The question of public interest is ‘likely to 
arise only in circumstances where a prima facie case 
of stultification has been made out’.104 In other words, 
the argument loses force, if security would not stultify 
proceedings. The ‘nature of the public interest, the 
circumstances in which it arises in particular litigation 
and the basis on which an application for security is 
made would all be relevant in determining the role of 
a claim that litigation promotes the public interest’.105 
Some authorities caution against public interest unduly 
overriding the interests of the parties.106

Cross-claims

Security for costs in respect of cross-claims

The court has jurisdiction to grant security of costs 
in respect of a cross-claim: a ‘plaintiff’ is construed 
as including cross-claimants.107 A court will not order 
security against a cross-claimant where the cross-claim 
arises out of the same matters as the plaintiff’s claim, and 
is properly characterised as being purely ‘defensive’,108 
in the sense that it is ‘either directly resisting 
proceedings already brought or seeking to halt self 
help measures’.109 By way of apparent extension of this 
qualification, it has recently been held that no security 
for costs will be ordered in relation to a cross-claim, 
if it is ‘reflexive’ of the claim brought by the plaintiff, 
meaning that positive relief (in the nature of damages 
or the like) is sought in relation to subject matters and 
issues arising from the plaintiff’s claim.110 Generally, if 
a cross-claim ‘extends beyond being purely by way of 
defence, then the court will have regard to the overall 
nature of the proceeding and the cross-claim to see 
whether it can be said that in truth the cross-claimant 
has become, in substance, a plaintiff’. A cross-claimant 
may be ordered to give security if (and to the extent) it 
is in substance the ‘attacker’ with respect to the cross-
claim.111 However, the mere fact that the cross-claim 
may introduce some new issues does not of itself justify 

the ordering of security against the cross-claimant, if 
the cross-claim arises from substantially the same facts 
as the plaintiff’s claim, and is essentially defensive.112 
Even if the cross-claim is partly offensive, the court 
may decline to order security, if there is no evidentiary 
basis upon which the court can determine the costs 
attributable to the offensive dimension of the cross-
claim.113

Relevance of cross-claim to a defendant’s entitlement to 
seek security

The mere fact that the defendant presses a cross-
claim does not deprive the court of the power to 
order security in favour of the defendant in respect of 
the plaintiff’s claim. It is merely a matter which may 
feed into the court’s discretion as to whether security 
should be granted, and (if so) the quantum that is 
appropriate.114 If the defendant’s cross-claim arises 
from substantially the same facts as the plaintiff’s claim 
and is properly characterised as ‘defensive’, the mere 
fact of the cross-claim should not materially weigh 
against security being ordered against the plaintiff.115 A 
consideration which provides powerful support for the 
ordering of security for costs against a plaintiff (despite 
the defendant bringing a cross-claim) is the defendant’s 
undertaking not to press its cross-claim if the plaintiff’s 
claim is stayed or dropped.116 On the other hand, if 
a cross-claim is properly characterised as offensive in 
character, and the offensive dimensions of the cross-
claim overlap the issues traversed by the defence, 
security for costs will generally not be ordered against 
the plaintiff.117 However, the facts that a cross-claim is 
in part offensive and arises from substantially the same 
facts as the plaintiff’s claim, do not preclude security 
being ordered in the proper exercise of the court’s 
discretion. These are merely factors which weigh in the 
court’s discretionary balance.118 

In circumstances where security is ordered against 
a plaintiff, notwithstanding that the defendant is 
pressing a cross-claim, the court may make appropriate 
deductions in the amount of security awarded to reflect 
the portion of costs which are referable (exclusively or 
in part) to the cross-claim.119
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Security for costs on appeal in NSW

UCPR r50.8 provides that security may only be ordered 
under the direct authority of the rules ‘in special 
circumstances’. However, the application of section 
1335(1) to the granting of security for costs on appeal 
is not constrained by the requirement to establish 
‘special circumstances’ under UCPR r 50.8. In other 
words, security for the costs for an appeal can still be 
obtained against an impecunious corporate appellant 
(without the need to establish ‘special circumstances’ 
under UCPR r 50.8).120 Security against an individual 
can also be obtained under UCPR 50.8.

The concept of ‘special circumstances’ in relation 
to orders for the provision of security for costs has 
been summarised as follows:121 (1) no order for 
security should be made in the absence of ‘special 
circumstances’; (2) consideration of what may 
constitute special circumstances should not be fettered 
by some general rule of practice; (3) impecuniosity, 
without more, will usually be insufficient;122 (4) an 
order may be appropriate if the appeal is shown to 
be hopeless, unreasonable or of an harassing nature; 
(5) where a bona fide and reasonably arguable appeal 
would be stifled by an order for security, such an order 
should usually not be made, and (6) the subject matter 
of the appeal, including an issue as to the liberty of the 
individual, or a public interest may provide a reason for 
not imposing a security order which would stifle the 
continuation of the appeal.

Quantum	of	security

The court typically does not ‘set out to give a complete 
and certain indemnity to a respondent’.123 It has been 
held that ‘The effect of this principle is that the Court 
has a discretion to fix such amount as it thinks fit in 
all the circumstances of the case. The amount will not 
exceed the estimate of party and party costs, but it may 
be less’.124 Contrary to what may once have been the 
case, there is no fixed practice requiring the amount of 
security for costs to be at approximately two-thirds of 
the estimated inter parties costs on a party and party 
basis.125 The Court of Appeal has recently held that:126 
‘it is common practice in accordance with authority to 
make an appropriate reduction for uncertainties such 

as a trial concluding earlier than anticipated or for 
changes in the approach of one or other of the parties 
to the litigation (such as settlement)’; and ‘it is usual 
to fix an amount by way of security which is below the 
applicant’s estimation, so as not to impose an undue 
burden on the corporate appellant or plaintiff and so 
that the applicant will bear the risk of over-estimation’. 
However, security is frequently ordered by reference 
to the court’s best estimate of the defendant’s likely 
recoverable costs.

There are inevitably significant difficulties in estimating 
the appropriate quantum of security, because 
applications for security are generally made early in 
the proceedings when precise estimate of future costs 
is impossible. The only feasible approach is ‘educated 
guesswork’. The exercise of estimation is a ‘speculative 
one’. ‘It is impossible to calculate the amount for 
security with any exactitude’. ‘The Court usually takes 
a ‘broad brush’ approach to the determination of the 
amount’.127 ‘The process of estimation embodies to a 
considerable extent, reliance upon the ‘feel’ of the case 
after considering relevant factors’.128 The Court is not 
bound to accept a party’s estimate, notwithstanding it is 
the only evidence.129 In estimating costs, the courts will 
typically not ‘descend into the minutiae of the claims’. 
It has been observed that a judge on a security for costs 
application does ‘not sit as a taxing officer to determine 
the amounts’.130 However, the courts will nonetheless 
frequently closely critique aspects of the estimate, and 
discount the quantum where the courts conclude the 
estimates were unreasonably high.131 Any adjustments 
made by the court in relation to the parties’ estimates 
will generally be done in a ‘broadbrush way’.132 In 
circumstances where there are opposing estimates of 
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future costs from the parties, and no reasonable basis 
for preferring one over another, the court sometimes 
simply splits the difference.133 However, in one case, 
when the court was faced with competing estimates, 
and no cross-examination, and no basis upon which 
to prefer one estimate over the other, the judge 
concluded that he was left with two courses: ‘One is to 
leave it to the parties to seek to agree on the amounts 
that should be given by way of security. The other, if 
the parties cannot agree, is to send that matter to a 
costs consultant for inquiry and report’.134 If the claim 
is quantified at the time of the application, a court may 
attempt to quantify security on the basis of estimating 
a ‘reasonable expenditure for costs by reference to 
the amount at stake, as there should be a proportion 
between the monies spent preparing a case, and what 
is in issue’.135

In assessing quantum, it has been held that ‘there is to 
be a balance between ensuring that an impecunious 
corporation or other applicant does not use the 
impecuniosity in order to put unfair pressure on 
another party on the one hand and, on the other hand, 
between shutting out an impecunious applicant on its 
entitlement to pursue a legitimate case’.136 It may be 
relevant to take into account the ‘quantum of the risk’ 
that the corporate plaintiff will be unable to satisfy a 
costs order when determining the amount of security.137 

Past costs 

There is uncertainty about the scope for security being 
granted in relation to costs already incurred. ‘The 
court’s discretion is not restricted to making an order 
for security in respect of only future costs that may 

be incurred. It can extend to an order in respect of 
costs already incurred…A court is nonetheless reticent 
to order security for costs incurred to date, for in 
the ordinary case the defendant has chosen to incur 
those costs without seeking the protection of an order 
for security. The case may be otherwise where, aside 
from the defendant’s lack of diligence, the plaintiff’s 
impecuniosity has only just come to the defendant’s 
knowledge’.138 In some cases the court has ordered 
security in a sum that includes an allowance for past 
costs.139 Some authorities support the general rule 
that security not be granted for past costs,140 others 
repudiate it,141 and others are ambivalent with respect 
to the application of that general rule.142 On an appeal, 
the court will not order security for costs which include 
the costs already incurred in the trial.143

Period covered by security

In many cases, security is ordered for the period up to 
the end of the hearing.144 Some cases hold that where 
accurate estimation of duration and expense of the 
hearing are too difficult at the time of application, the 
court may order security only for preliminary phases of 
the litigation, on the basis that further applications be 
made when the parties and the court are in a better 
position to estimate the length of the hearing.145

Tranches

It is very common for security to be ordered to be paid 
in ‘tranches’, staged at times and for amounts to reflect 
when the defendant will incur costs.146

Evidence	in	support	of	quantum	

The applicant for security bears the burden of putting 
before the court material that will enable the court to 
make an estimate of the costs of the litigation.147 There 
should be evidence as to what would be recoverable on 
assessment. This is frequently done by solicitors stating 
the percentage discount which is typically made on 
solicitor-client costs in the course of an assessment. 

It is important that the solicitor who prepares the 
affidavit possesses (and evidences) general experience 
and expertise in the conduct of litigation and costs 
assessment, but also an ‘intimate familiarity’ with 
the proceedings in question.148 However, even if that 
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expertise and experience is not evidenced, the court 
may still seek to quantify the appropriate sum for 
security, but will probably significantly discount the 
estimate.149 The solicitor should set out in his or her 
affidavit: general experience in litigation; experience 
with cost assessment process; a detailed list of the tasks 
required to be undertaken in relation to the conduct 
of the matter;150 a specification and substantiation of 
the time estimated to be involved in the tasks; and the 
basis for charging. If quantum is disputed, the court 
is assisted by an estimate from the party disputing 
costs.151 In larger cases, evidence may be adduced 
from an independent expert costs consultant in 
relation to estimates of recoverable costs. However, 
most applications are run without such evidence.152 A 
contested and controversial aspect of an estimate may 
not be accepted without expert opinion from a costs 
assessor.153 The quantum of security should include a 
component for GST.154

Although deponents of affidavits in support of 
competing estimates are sometimes cross-examined, 
it is not always so. It has been held that no inference 
should be drawn from the election not to cross-
examine, because it is not ‘generally appropriate to 
embark in cross-examination in these matters’.155

Method	of	security	

The basic principle guiding the court in determining the 
form of security is that ‘[s]o long as the opposite party 
can be adequately protected, it is right and proper that 
the security should be given in a way which is the least 
disadvantageous to the party giving that security’.156 

Hence, security for costs can take one of many forms 
in addition to payment into court, including payment 
in to court157, enforceable personal undertaking,158 
bank guarantee,159 bond or charge,160 payment into a 
controlled money account,161 lodgement of title to real 
or intangible property with solicitors,162 ‘any method 
agreed in writing between the parties, or in the absence 
of such agreement, [method]’,163 security ‘in such form 
as the Registrar determines’.164 ‘Provided it is adequate 
to achieve its object, its form is immaterial’.165

Costs	in	a	security	for	costs	motion	

Costs on the security for costs motion are generally 
awarded to the party who succeeds on the motion.166 
However, if the defendant is successful (and an order for 
security is made) the costs of the application are often 
reserved or declared to be costs in the cause.167 If an 
order for security is not opposed, and the only contested 
issue is quantum, if the amount granted is substantially 
less than the amount claimed, an appropriate costs 
order might be ‘costs in the proceedings’.168 However, 
the matter remains in the discretion of the court. The 
circumstances in a particular case may justify the trial 
judge making no order as to the costs of the application 
for security.169

Effect	of	failure	to	provide	security	

If security is ordered, it is usual for there to be an order 
that proceedings be stayed until the order is complied 
with.170 The court rules provide that proceedings 
may be dismissed if there is non-compliance with 
an order for security.171 However, the mere failure to 
comply with an order for the provision of security 
does not automatically cause or justify a dismissal. In 
considering an application for dismissal, the ultimate 
decision reflects the ‘interests of justice’ on the facts. 
The following (non-exhaustive) criteria are relevant 
to the exercise of discretion:172 (1) the period that has 
elapsed since security was ordered; (2) the fact that 
the plaintiff has been on notice of the application for 
dismissal; (3) the seeming inability of the plaintiff to 
further fund the proceedings; (4) the prejudice to the 
defendants; (5) the position of the court. The court is 
likely to dismiss proceedings if the plaintiff is in default 
in the provision of security, if there is no explanation 
provided, and no evidence of the means or intention 
to remedy the default.173 

Applications	for	further	security

Security may be ordered at an amount below the 
defendant’s estimate of costs, on the explicit basis that 
the defendant is entitled to make further applications 
if the amount ordered proves inadequate.174 However, 
general restrictions on the right to apply for variations 
of interlocutory relief apply specifically to application 
to vary security: i.e., an ‘application to vary an order 
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for security for costs must be founded on a material 
change of circumstances since the original application 
was heard, or the discovery of new material which could 
not reasonably have been put before the court on the 
hearing of the original application holding that’.175 If a 
party makes an application for further security which 
exceeds the original order, it will likely fail if there is no 
explanation for the mistaken original estimate.176 Courts 
are reluctant to entertain applications for variations of 
orders for security made on the eve of hearing.177 The 
fact that the original order for security was by consent 
may weigh against (but does not preclude) applications 
by either party to vary the order for security.178
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