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10. Notably, Dardana v Yukos Oil Company (2002) 2 Lloyd’s Rep 326; 
Aloe Vera of America Inc v Asianic Food (S) Pte Ltd (2006) SGHC 78; 
Sarhank Group v Oracle Corporation 404 F 3d 657.

11. Section 8 (3A) provides that ‘The court may only refuse to enforce 
and award in the circumstances mentioned in subsections (5) and 
(7)’.  Section 9(1) provides that ‘in any proceedings in which a 
person seeks the enforcement of a foreign award by virtue of this 
Part, he or she shall produce’ an authenticated copy of the award 
and the ‘original arbitration agreement under which the award 
purports to have been made or a duly certified copy’.

12. The judge relied upon commentary from Gary Born in International 
Commercial Arbitration at [2795].

13. His Honour further held that an award debtor is not entitled to 
re-litigate matters already dealt with by the arbitral tribunal by re-
opening issues heard by the arbitrators.

14. IMCS was estopped because the judge found that the evidence 
disclosed that Mr Bevan Jones appeared at the preliminary 
hearing on behalf of both companies (and thereby, IMCS in any 
event submitted to the jurisdiction of the tribunal), the tribunal 
determined that it had jurisdiction to make the award against IMCS 
and IMCS raised no objection by seeking to have the award set 
aside.

15. The nature, extent and admissibility of the evidence placed before 
Croft J became a significant issue. Relevantly, Altain relied upon two 

affidavits sworn by Mr Batdorj, who was a representative of Altain, 
and an expert opinion of Professor Tumenjargal.  A large number of 
objections were raised by IMCS to the Batdorj affidavits but these 
objections were ultimately not dealt with by Croft J.  Despite this, 
Croft J proceeded to rely upon the evidence although it is unclear 
whether counsel for IMCS did not ultimately press its objections.  
IMCS relied upon affidavits from Mr Lewis and Mr Jones.

16. This reasoning, in relation to legal onus at least, is consistent with 
the analysis of the English Court of Appeal in Dardana and with 
the implicit recognition of this point by the UK Supreme Court in 
Dallah Real Estate and Tourism Holding Company v The Government of 
Pakistan [2010] UKSC 46.

17. Croft J did refer to Gary Born’s analysis of the Article IV provisions 
of the Convention but did not undertake any examination of the 
Convention himself as an exercise of statutory construction and 
legal analysis.

18. One further difficulty of the case is that is hard to see how a 
distinction between the ‘evidential onus’ and the ‘legal onus’ in 
relation to s 8(1) will operate. It is doubtful that Article IV is properly 
read merely as an ‘aid’ to proving a requirement elsewhere in the 
Convention.  In addition, it is difficult to see what the difference 
between an ‘evidential onus’ (as formulated by the majority) and a 
‘legal onus’ (as formulated by Warren CJ) is likely to be.

Appeals against arbitral awards

Westport Insurance Corporation v Gordian Runoff Limited [2011] HCA 37

In Westport the High Court dealt with important 
questions in relation to the availability of appeals against 
arbitral awards pursuant to the (now repealed) section 
38 of the Commercial Arbitration Act 1984 (NSW) (CAA) 
and the requirement to give reasons for an award.

Background

Gordian Runoff Limited (Gordian) underwrote 
directors’ and officers’ liability policies for FAI Insurance 
Limited on the basis that it covered claims made and 
notified within seven years (FAI Policies).  It obtained 
reinsurance for its policy portfolio from Westport 
Insurance Corporation (Westport) on the basis that the 
reinsurance covered policies under which claims were 
made and notified within three years.  

Westport refused indemnity under the reinsurance 
treaties for claims made on the FAI Policies (all but one 
of which was made and notified within three years), 
contending that the reinsurance did not respond to 
the seven year policies, even where claims were made 
and notified within three years.  The reinsurance treaty 

was governed by New South Wales law and required 
any arbitration to be conducted in accordance with the 
CAA.  The dispute was referred to arbitration before 
a panel of three arbitrators on the basis of detailed 
pleadings, extensive evidence on which witnesses were 
cross-examined, and a full transcript. 

Gordian claimed that Westport was not entitled 
to refuse indemnity for claims made and notified 
within three years by reason of s 18B of the Insurance 
Act 1902 (NSW) (IA), which provides that, where 
the circumstances in which an insurer is bound to 
indemnify are defined so as to exclude or limit liability 
on the happening of particular events or the happening 
of particular circumstances, the insured shall not be 
disentitled to indemnity by reason only of the limitation 
or exclusion if the loss was not caused or contributed 
to by the happening of the events or circumstances 
giving rise to the limitation or exclusion, unless in all 
the circumstances it is not reasonable for the insurer to 
be bound to indemnify.
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The arbitrators, in an award giving reasons amounting 
to 96 paragraphs, held that the reinsurance treaties did 
not cover the FAI policies, but s 18B of the IA applied to 
prevent Westport from refusing cover for claims made 
and notified under the D & O policies within three 
years.  

Appeal against the award

Westport challenged the award on two bases, first, on 
the construction of s 18B of the IA, and second, on the 
sufficiency of the reasons given for the award.

Section 38(5)(b) of the CAA precluded a grant of leave 
to appeal unless the court was satisfied that there was a 
manifest error of law on the face of the award or strong 
evidence of an error of law and a prospect that the 
issue would add to the certainty of commercial law.

Section 29(1) of the CAA provided that the arbitrators 
were required to ‘include in the award a statement 
of the reasons for making the award.’ The Act was 
otherwise silent on the content of the reasons to be 
given. Westport challenged the award on the basis that 
the reasons for the award given by the panel were not 
sufficient. It contended that the reasons did not explain 
why, having regard to the proviso to s 18B, it was 
reasonable in all the circumstances that it be bound to 
indemnify Gordian.  

The primary judge heard the application for leave to 
appeal the award under s 38(5) of the CAA together 
with the appeal.  The judge granted leave to appeal 
and set aside the award on the basis that the period of 
cover provided for in the reinsurance treaties was not 
a ‘limitation’ or ‘exclusion’ attracting the operation of 
s 18B of the IA.

The Court of Appeal held that the application for leave 
should not have been heard together with the appeal.  
In doing so, Allsop P made the following pertinent 
observations on the context and purpose of s 38 (at 
[109]):

Set against a background of the keen recognition that 
permitting the conduct of substantive arguments on 
appeal before granting leave would open up for review 
more arbitration awards than would occur if only 
truncated argument on leave were permitted, a clear 
legislative and contextual policy can be discerned that 
assists in appreciating that except in special, indeed 
exceptional, cases an application for leave should be dealt 
with and finalised before the hearing of the appeal. The 

relevant tasks on a leave application provided for by the 
text of s 38 also make it important to deal with leave first. 
The very assessments contemplated by s 38(5)(b)(i) and 
(ii) are directed to questions that are interlocutory in 
character and ones that should in terms be answered 
before full argument about the asserted error of law as an 
ultimate decision.

For Allsop P, the danger in hearing the leave application 
concurrently was that it invited full argument on the 
error question prior to leave being granted, thus 
broadening the scope for judicial review of awards.

The Court of Appeal allowed the appeal and made an 
order refusing leave to appeal the award.

Allsop P held that there was no error of law in the 
failure of the arbitrators to give detailed reasons in 
relation to the proviso to s 18B. The president followed 
the judgment of the English Court of Appeal in Bremer 
Handelgesellschaft mbH v Westzucker GmbH (No 2) 
[1981] 2 Lloyd’s Rep 130 at 132–133 that the required 
content of arbitral reasons were not equivalent to those 
required in reasons for judgment, and that arbitrators 
need only ‘set out what, on their view of the evidence, 
did or did not happen and should explain succinctly 
why, in the light of what happened, they have reached 
their decision and what that decision is.’  According to 
Allsop P, the question posed by the proviso was a matter 
of evaluation after consideration of all the evidence and 
required no further explanation.

The decision of the Court of Appeal stood against the 
dicta of the Victorian Court of Appeal in Oil Basins Ltd 
v BHP Billiton Ltd (2007) 18 VR 346 at 364–365 that 
the requirement for reasons in the Victorian equivalent 
to s 21(1) of the CAA imported, in complex cases, a 
standard of reasoning equivalent to that of judicial 
reasons.

Basis for appeal: identification of error of law

In the High Court the majority highlighted the 
distinction, drawn in s 38 of the CAA, between the 
identification of an error of law for the purposes of 
considering an application for leave to appeal (in s 
38(5)(b)(i) and (ii)) and the ‘question of law arising 
out of an award’ that provides the subject matter of an 
appeal after leave has been granted (in s 38(2)). 

In relation to the first stage, the majority overruled 
Natoli v Walker (1994) 217 ALR 201 at 215–217 and 
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223 insofar as that decision characterised ‘manifest 
error’ for the purposes of s 38(5)(b)(i) as being limited 
to simple errors rather than an erroneous conclusion 
on a complex question of law open to competing 
arguments.  In Natoli, a manifest error was characterised 
at 223 as being ‘plain in the sense of being obvious [or] 
manifest in the sense that there was little or no doubt 
that error it was.’

The majority characterised ‘manifest error’ as ‘the 
existence of an error [being] manifest on the face of the 
award, including the reasons given by the arbitrator, 
in the sense of apparent to that understanding by the 
reader of the award.’  

The majority accepted, in any event, that the two 
questions on the appeal were both potential errors 
from which strong evidence arose from the reasons 
themselves, and which were likely to add substantially 
to the certainty of commercial law, so as to attract s 
38(5)(b)(ii).

Adequacy of reasons

The majority held that provisions of the CAA making 
awards final and binding, empowering arbitrators 
to order specific performance and providing for 
enforcement of an award and supervision of the 
conduct of arbitrators by the court, carry with them 
the result that the giving of reasons for an award is no 
mere matter of private contract, but is important for 
the operation of the statutory regime for the making 
and enforcement of arbitral awards.  The majority 
observed:

No doubt it is true to say that the provision of an award 
under the Arbitration Act lacks distinctive hallmarks of 
the exercise of judicial power, namely the maintenance of 
public confidence in the manner of its exercise and in the 
cogency or rationality of its outcomes, and the operation 
of the appellate structure and of the case law system. 
However, it is going too far to conclude that the 
performance of the arbitral function is purely a private 
matter of contract, in which the parties have given up 
their rights to engage judicial power, and is wholly 
divorced from the exercise of public policy.

Kiefel J expressed the view that the requirement to 
give reasons satisfied the ‘public element’ of the 
arbitral process, namely the court’s supervision of the 
arbitration by means of an appeal.

The majority held that, because the provision of reasons 

is necessary to enable identification of any error of law 
by the arbitrator so as to enliven the jurisdiction of the 
court to grant leave to appeal against the award in s 
38(5)(b) of the CAA, the failure to provide reasons may 
amount to a manifest error of law on the face of the 
award for the purposes of s 38(5)(b)(i).

The majority held that the Victorian Court of Appeal in 
Oil Basins placed an ‘unfortunate gloss’ on the terms of 
s 29(1) by requiring a judicial standard of reasoning.  
The majority accepted (because the parties did) that 
the correct description of the standards required was as 
stated by the English Court in Bremer, and commended 
the Victorian Court’s observations that the standard 
of reasons required will depend on the circumstances 
of the particular arbitration, so that disputes relating 
simple, factual issues may only require rudimentary 
reasons, but disputes involving more complex questions 
of law require more detailed reasons.

The majority held that in the circumstances of the 
present case, it was necessary to explain why each of 
the requirements of s 18B was satisfied, including why 
the proviso to that section did not apply. The majority 
accepted that the reasons did not identify the factual 
findings relevant to whether the proviso applied.  For 
that reason, the failure to provide adequate reasons 
was an error that warranted leave on the basis of s 
38(5)(b)(i) and (ii).

The construction of s 18B

The majority held that s 18B was never engaged in 
relation to the FAI Policies, because the FAI Policies fell 
outside the terms of the reinsurance treaties, and did 
not fall within the cover provided for by the treaties to 
the extent that they covered claims made and notified 
within the three year period. The reinsurance treaties 
contained no provisions excluding or limiting liability 
by reason of the circumstance that the FAI Policies had 
a seven year period because there was no liability to 
exclude.

In light of the above, the majority declined to grant 
special leave in relation to a further contention that the 
loss in this case was not caused or contributed to by 
the fact of the FAI Policies having a seven year reporting 
period where claims were made within the three year 
period covered by the reinsurance treaties.  The Court 
of Appeal had held that the arbitrators were in error 
on this ground, but that there was no manifest error 
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of law on the face of the award or strong evidence of 
any error, because an argument to the contrary was 
tenable.

The majority accepted Allsop P’s finding that the event 
or circumstance causing or contributing to the loss was 
the existence of a policy with a seven year reporting 
period, rather than the existence of claims made under 
that policy within the three year period.  In light of 
the majority’s construction of s 38(5)(b)(i), this was a 
manifest error of law on the face of the award.

Kiefel J observed that s 18B did not in terms prevent 
an exclusion or limitation contained within the scope 
of the cover.  Because the FAI policies were the source 
of the loss and attracted the exclusion or limitation 
contained within the reinsurance treaties, s 18B(1) did 
not apply. 

Notice of contention

Gordian sought to contend that the Court of Appeal’s 
decision should be set aside on additional grounds, 
being factual matters relevant to the construction of 
the three year limit in the reinsurance treaties.  The 
majority observed that the subject matter of the appeal 
was limited by s 35(2) to the errors of law complained 
of by the applicant for leave. While it may be open to a 
respondent to resist an application for leave on the basis 
that the award may be supported on other grounds 
‘caution would be required of the Supreme Court lest 
there be defeated the policy of the Arbitration Act 
that the parties be held to their bargain to accept the 
findings of fact by the arbitrator.’

Keifel J (with whom the majority agreed) held that 
the notice of contention point must fail on the proper 
construction of the correspondence forming part of the 
agreement.

Heydon J dissented. His Honour held that leave to 
appeal was not required, nor was it open, on a point 
of contention.  Section 38 provides for appeals against 
awards, not against points arising from the reasons for 
the award.  It does not undermine the finality of arbitral 
awards for the party resisting an appeal to raise other 
questions in support of the award.

The arbitral panel had applied s 22 of the CAA, which 
required an arbitration to be determined according 
to law, but if the parties agree, by reference to 
considerations of general justice and fairness, in 

interpreting the treaty. Heydon J held that s 22 did 
not permit the arbitral panel to disregard the usual 
rules of contractual construction. Properly construed, 
the reinsurance treaty for the relevant year was not 
limited to policies with a three year reporting period.  
It was therefore unnecessary for Heydon J to consider 
Westport’s appeal grounds.

Consequences

The  CAA has now been repealed and replaced with 
the Commercial Arbitration Act 2010 (NSW).  The new 
Act applies the UNCITRAL Model Law to domestic 
commercial arbitrations with some modifications.  
Significantly:

• section 31(3) of the new Act now provides that 
‘the award must state the reasons upon which it 
is based’, a requirement that does not appear to 
differ materially from that contained in s 29(1);

• section 34A(1) now provides for a restricted right 
of appeal on questions of law arising from an 
award, subject to the agreement of both parties 
and the leave of the court;

• section 34A(3)(c) replaces the requirements in s 
38(5)(b) so that leave is to be granted only where: 
(i) the decision of the tribunal on the question 
is obviously wrong, or (ii) the question is one of 
general public importance and the decision of the 
tribunal is at least open to serious doubt.

In this context, the decision of the High Court may be 
of diminished significance in some respects.  A number 
of observations may be made.

First, the legislature has decreed that rights of appeal 
are to be further circumscribed than under the former 
s 38.  This reflects the policy that the function of 
arbitration is to encourage finality and respect for the 
award the parties have contractually undertaken to 

... the legislature has decreed that rights of 

appeal are to be further circumscribed than 

under the former s 38. This reflects the 

policy that the function of arbitration is to 

encourage finality and respect for the award 

the parties have contractually undertaken to 

obtain.
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Introduction

Rule 23(a)(2) of the United States Federal Rules of 
Civil Procedure provides that a plaintiff seeking orders 
permitting an action to proceed as a class action 
(known as class certification) must prove that there are 
questions of law or fact that are common to the class 
the plaintiff is seeking to represent.  That obligation is 
known as the ‘commonality’ requirement of any class 
action proceeding in the federal courts.  It was central 
to the Supreme Court’s June 2011 decision in Wal-Mart 
Stores, Inc. v Dukes et al, No., 10-277, in which the 
court had to decide whether one of the largest class 
action proceedings ever brought in the United States 
was entitled to class certification.

The Plaintiffs’ Case

The named plaintiffs (respondents in the Supreme 
Court proceedings) were three current or former Wal-
Mart employees purporting to represent some 1.5 
million current or former female employees of Wal-
Mart. Led by employee Betty Dukes, they sought on 
behalf of themselves and the class, declaratory and 
injunctive relief, punitive damages and back pay as 
compensation for Wal-Mart’s alleged violation of Title 
VII of the Civil Rights Act of 1964, which prohibits 
discrimination among employees based on gender.  

The plaintiffs alleged that Wal-Mart, the nation’s largest 
employer, discriminated against female employees 
with respect to pay and promotions.   They alleged that 
local managers exercised their discretion over pay and 

Wal-Mart Stores, Inc. v Dukes et al, Supreme Court of the United States, 20 June 2011.

Commonality requirements in US class actions

obtain.  Expansive constructions of the requirements 
of s 34A do not sit well with the legislative policy of 
the section.

Second, and in that context, the legislature has again 
left open the content of the obligation to give reasons 
in s 31(3).  The High Court’s decision in Westport 
that the content of the obligation to give reasons is 
to be tailored to the circumstances of the particular 
arbitration would be of continued significance.  One 
outcome of this is that the availability of a ‘reasoning’ 
ground of appeal is very much at large (subject to the 
requirements of s 34A(3), which base the entitlement to 
leave on the decision being ‘obviously wrong’ or ‘open 
to serious doubt’ as opposed to containing errors).  
Whether these descriptions encompass inadequacy of 
reasons may be arguable.

Third, the High Court’s construction of ‘manifest error’ 
in s 38(5)(b)(i) may or may not survive its replacement 
in s 34A(3)(c)(i) with ‘obviously wrong’.  On the one 
hand, the notion of obviousness incorporates the 
notion adopted by the majority that the error must 
be apparent to the reader of the award.  One the 
other, ‘obvious’ does appear to comprehend some 
qualitative notion that excludes arguable doubt about 
the correctness of the award.  

This approach serves to defeat one mischief that may 
arise from the construction adopted by the High Court. 
Identification of an ‘apparent’ error may, in complex 
or uncertain cases, invite a detailed examination of the 
reasons to identify whether the award is wrong in the 
sense complained of, with the result that the appeal is 
effectively determined at the leave stage.  This attracts 
the consequences Allsop P identified in observing that 
leave applications should not be heard together with 
the appeal.  

Finally, it appears from the structure of s 34A of the new 
Act that a respondent to an appeal application would 
be entitled to raise points of contention, but that the 
court should exercise caution in accepting them.  This 
option may be material to the decision of a respondent 
to agree to an appeal for the purposes of s 34A(1)(a), if 
it has not done so in advance of the arbitration.

By	Catherine	Gleeson


