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The new New South Wales Barristers’ Rules

New New South Wales Barristers’ Rules commenced 
on 8 August 2011. These are nationally uniform rules, 
developed with substantial involvement from the 
NSW Bar Association. The process was initiated by the 
Australian Bar Association in 2007. At the end of 2008, 
the then president of the Australian Bar Association, 
Tom Bathurst QC (at the time the senior vice president 
of the NSW Bar Association), appointed a working 
party to review the various bar rules across Australia 
and propose a draft set of national rules. 

The working party comprised Michael Colbran QC of 
the Victorian Bar, Philip Selth, the executive director of 
the Bar Association and Jennifer Pearce, now the director 
professional conduct. Some policy differences between 
states and territories were resolved at meetings chaired 
by Bathurst QC and the ABA’s proposed national 
conduct rules were then published for comment in 
early 2010. 

The National Legal Profession Reform Taskforce was 
provided with the proposed national conduct rules, 
and included them in the consultation package issued 
in May 2010, with a draft Legal Profession National 
Law.

The ABA Council formally agreed to a uniform set of 
conduct rules on 27 November 2010, having amended 
the proposed national rules to take account of various 
submissions that were made.

The Bar Council formally approved the new New South 
Wales Barristers’ Rules on 24 March 2011. The Rules 
were gazetted on 8 July 2011 with the 8 August 2011 
commencement date. As the ABA proposed National 
Rules drew heavily on the New South Wales Barristers’ 
Rules, re-written in 1999 (substantially by Walker SC), 
the number of substantive changes for NSW barristers 
are small. A summary comparison of the old and new 
rules was distributed at seminars conducted to outline 
the new rules, and is available on the Bar Association 
website.

These rules will continue until the proposed National 
Law comes into force, when state and territory 
barristers’ and solicitors’ rules will be superseded by the 
rules made under the National Law. Any amendments 
required to deal with issues arising in practice can be 
proposed at a national level through the Australian Bar 
Association, with a view to the changes being made in 
the rules to be made under the National Law.

any leave that has been granted is not confined to having 
those submissions ignored. Counsel should understand 
that it is a breach of their professional responsibilities to 
the court to seek to make submissions that go outside the 
scope of the leave that has been granted.

A further potential consequence could include the 
making of a costs order (or even a personal costs order 
against the practitioner concerned) in relation to the 
costs expended by an opponent in determining what 
to do in response to the submissions (for example, 
under ss 56(5) and 99(1)(b) of the Civil Procedure Act 
2005 (NSW)).  

Such an order takes account of the dilemma in which 
an opponent is placed when faced with submissions 
made without leave: while it may be appropriate 
merely to submit that the submissions should be 

ignored, it might be a brave practitioner who would 
take the risk, in the absence of an opportunity to 
appear before the court, that the submissions might 
be accepted despite the absence of leave.  Preparing a 
response obviously involves further time and cost.  In 
smaller or interlocutory matters unlikely to be reserved 
for long, there may not be time to approach the court 
for leave to respond, placing the opponent in a position 
in which it is forced to communicate with the court on 
the issue in a manner that sails close to making still 
further submissions without leave.
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