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variation of orders of the court, and that rule 36.16 

was particularly important in dealing with the 

fundamentally important question of finality of 

litigation. His Honour gave the following words of 

caution for parties and practitioners in relation to the 

operation of those rules:4 

Parties should not think that they can, at their choice, 
avoid the operation of the Rules by less formal 
communication. The Rules take their form because of the 
regularity and good order promoted by the procedures 
there set down in respect of such an important topic. Too 
often practitioners consider that they can say something 
on the occasion of delivery of judgment or send an email 
to judge’s chambers (the latter sometimes, though not 
here, without the knowledge of the other side – a serious 
breach of professional etiquette and possibly a breach of 
duty to the court) and thereby hold their client’s position, 
irrespective of the Rules. The profession should understand 
that this is not the case.

Like Basten JA, Allsop P did not permit the exercise 

of the power under s 14 of the Civil Procedure Act 

2005 to go beyond the content of the letter sent 

by the solicitors for the state the day following the 

making of the orders, as it would raise the issue of 

whether s 14 could operate to override the operation 

of rule 36.16(3C) and if it could, the stringency of that 

operation. 

There has been a grant of special leave to appeal to 

the High Court in respect of the court’s decision in 

Kable v State of New South Wales [2012] NSWCA 

243. 
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From Heydon J in Monis v the Queen [2013] HCA 4 
at [249]

For the most part, Australians know nothing of 

New Zealand affairs. The information which the 

Australian public does possess of New Zealand 

affairs is more likely to generate great public 

boredom, not interest.

Heydon J in Papaconstuntinos v Holmes a Court 
[2012] HCA 53 at [64]:

There is authority in this Court, not overruled by 

the Court of Appeal of the Supreme Court of New 

South Wales, that to satisfy the test for qualified 

privilege it is not necessary to prove that the 

publication advanced ‘the common convenience 

and welfare of society’.

From Australian Competition and Consumer 
Commission v P T Garuda Indonesia Ltd (No 8) 
[2013] FCA 172 Perram J at [9]

I do not accept that Mr Wingfield’s observation 

about what it is that article 8(2) ‘on its face’ 

provides for, involves the application by him of 

Hong Kong law to the facts. Indeed, I do not accept 

it involves the expression of an expert opinion at 

all — it is purely a statement about what the text of 

the article says. Any competent speaker of English 

could make the same point. The short of the matter 

is that article 8(2) does not, in terms, say that an 

airline may charge less than an approved tariff. It 

also does not refer to the Norman Conquest. In my 

opinion Mr Wingfield can admissibly make either of 

those observations.
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