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RECENT DEVELOPMENTS 

Introduction

In TCL Air Conditioner (Zhongshan) Co Ltd v The 

Judges of the Federal Court of Australia (2013) 

87 ALJR 410; [2013] HCA 5 (‘TCL’) the High Court 

unanimously upheld the validity of key features of 

Australia’s international arbitral regime. 

The challenge attacked the enforcement mechanism 

under the UNCITRAL Model Law on International 

Commercial Arbitration (‘the Model Law’) given 

effect to by s 16(1) of the International Arbitration 

Act 1974 (Cth)(‘IAA’). In particular, TCL challenged 

the enforcement mechanism under Article 35 of the 

Model Law for non-foreign awards.

The Model Law is a model national arbitral law that has 

been adopted by over 60 countries. It had operated 

as part of the IAA since 1988 and has also now 

been adopted by several states as the key element 

of their domestic arbitration statutes. The IAA also 

gives effect to the United Nations Convention on the 

Recognition and Enforcement of Foreign Arbitral 

Awards of 1958 (the ‘New York Convention’) which 

has been ratified by over 140 countries.

TCL is a very significant decision for future of 

international arbitration as a beneficial form of 

alternative dispute resolution for cross-border 

disputes within the Asia-Pacific region. The decision 

has already attracted significant international 

attention. 

Background

TCL, a company based in China, agreed to supply 

air conditioners to Castel, a company based in 

Victoria, under a distribution agreement. A dispute 

arose concerning the distribution agreement and 

in accordance with that agreement the dispute 

was referred to arbitration in Melbourne before an 

eminent arbitral tribunal constituted by Dr Gavan 

Griffith AO QC, the Honourable Alan Goldberg AO 

and Mr Peter Riordan SC. Castel was successful in the 

arbitration and two awards for damages and legal 

costs were given in its favour. In default of payment, 

Castel then sought to have the awards recognised 

and enforced against TCL’s assets in Australia under 

Article 35 of the Model Law.

Article 35(1) of the Model Law provides:

An arbitral award, irrespective of the country in which it 

was made, shall be recognized as binding and, upon 
application in writing to the competent court, shall be 
enforced subject to the provisions of this article and of 
article 36.

The Federal Court is a ‘competent court’ for certain 

identified functions which a court performs pursuant 

to the Model Law.

Murphy J had ruled that the Federal Court had 

jurisdiction under the IAA to enforce the awards.1 

Subsequently, his Honour rejected TCL’s claims of a 

breach of the rules of natural justice by the tribunal.2

In separate proceedings instituted in the High Court, 

TCL applied for an order restraining the judges of the 

Federal Court from enforcing the awards, and for an 

order quashing decisions of that Court in relation to 

the awards.

Submissions

There were two, related strands to TCL’s argument. 

TCL submitted that the Model Law provided for the 

exercise of the judicial power of the Commonwealth 

in a manner contrary to Ch III of the Constitution. 

Under the Model Law, the Federal Court has no 

power to refuse to enforce an arbitral award on the 

ground that an error of law is apparent on the face 

of the award. TCL argued that consequently, the 

jurisdiction conferred on the Federal Court under the 

IAA requires it to act in a manner that substantially 

impairs its institutional integrity. TCL submitted that 

the effect of the Model Law is to co-opt or enlist the 

Federal Court into providing assistance during the 

course of the arbitral proceeding and in enforcing 

the resulting awards while denying the Federal 

Court any scope for reviewing substantively the 

matter referred to arbitration, and the ability to act in 

accordance with the judicial process. TCL submitted 

that this distorts the institutional independence of 

the Federal Court. 

The second limb of TCL’s argument was the 

Model Law was said to vest the judicial power of 

the Commonwealth in arbitral tribunals because 

the enforcement provisions of the IAA render an 

arbitral award determinative. TCL relied again on its 

contention that no independent exercise of judicial 

power by the Federal Court was required for the 

enforcement of an award. A significant indicator of 

this state of affairs was said to be the exclusion, to a 
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significant degree, of any curial power to supervise 

the arbitral process, in particular by conducting 

substantive review of an award.

Central to TCL’s constitutional argument under 

both limbs was that to avoid contravening Ch III of 

the Constitution, courts must be able to determine 

whether an arbitrator applied the law correctly in 

reaching an award. In support of that proposition, 

TCL submitted that Art 28(1) of the Model Law, which 

provides that ‘[t]he arbitral tribunal shall decide the 

dispute in accordance with such rules of law as are 

chosen by the parties,’ predicates an arbitrator’s 

authority under an arbitration agreement on 

deciding a dispute correctly and therefore an award 

founded on an erroneous principle is not binding 

upon the parties. Alternatively, it was submitted that 

such a term could be implied into every arbitration 

agreement.

In response, Castel submitted that curial recognition 

and enforcement of arbitral awards has long been 

an unexceptionable exercise of judicial power. 

Castel submitted that the source of the authority of 

an arbitral tribunal is the private agreement of the 

parties, not the state. The clear exclusion in the IAA 

of a power to set aside an award for error apparent 

on the face of the award was said to be consistent 

with the general rule supporting the finality of arbitral 

awards. 

Castel’s submissions were supported and 

amplified by detailed written submissions from the 

interveners, particularly the Commonwealth, New 

South Wales and ACICA.3 Castel adopted most of 

those interveners’ written submissions in its oral 

submissions. 

The decision

The court unanimously rejected TCL’s arguments, 

delivering two judgments (French CJ and Gaegler 

J; and Hayne, Crennan, Kiefel and Bell JJ). The 

judgments are complementary and are discussed 

together. Both judgments made it plain that when an 

arbitral tribunal makes an award it is not exercising 

judicial power. The exercise of judicial power is an 

assertion of the sovereign, public authority of a 

polity.4 It is exercised coercively against the will of 

at least one side.5 Therein is the essential distinction 

with arbitral authority, which is based on the 

voluntary agreement of the parties.

TCL’s interpretation of Article 28 of the Model 

Law was rejected. After a careful consideration of 

the legislative history to Article 28, French CJ and 

Gageler concluded that Article 28 is directed to the 

rules of law to be applied, not the correctness of 

their application.6 It reflected the same principle of 

party autonomy running throughout the Model Law. 

Hayne, Crennan, Kiefel and Bell J expressed a similar 

conclusion, that Article 28 is primarily directed to 

questions of choice of law. They emphasised that 

legal error is not one of circumstances in which 

recognition and enforcement of an award can be 

denied. TCL’s argument, therefore, depended on 

treating the language of Article 28(1) as forming 

part of the agreement between the parties, whilst 

simultaneously treating the Model Law regulating 

the recognition and enforcement of awards as not 

forming part of that agreement.7 Nor was it necessary 

for the efficacious operation of an arbitration 

agreement that any term as to legal correctness be 

implied. Such a term would also flatly contradict the 

terms of Articles 34–36 of the Model Law.8

French CJ and Gageler J accepted the 

Commonwealth’s argument that the exceptional 

common law jurisdiction to set aside for error of law 

bore no meaningful resemblance to the jurisdiction 

to set aside an exercise of administrative or judicial 

power for jurisdictional error. The common law rule 

was obscure in origin and operated haphazardly.9 

It operated as an exception to the general rule that 

parties must abide by their agreement to accept an 

arbitrator’s determination.10 

Next, both judgments directed attention to the nature 

of the judicial power exercised by a Ch III court on 

proceedings for recognition and/or enforcement of 

an arbitral award. French CJ and Gageler J accepted 

ACICA’s argument that enforcement an arbitral 

award is enforcement of the binding result of the 

agreement of the parties to submit their dispute to 

arbitration, not enforcement of any disputed right.11 

This occurred in accordance with the judicial process 

and the making of such an order did not signify the 

court’s endorsement of the legal content of the 

award. The court is not asked to affirm the substance 

(or merits) of the award but that it has been made in 

accordance with the requirements of the IAA. 
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Similarly, Hayne, Crennan, Kiefel and Bell JJ, 

emphasised that the enlistment of judicial power 

in enforcing an arbitral award occurs at a point in 

time when the obligations sought to be enforced are 

those created by the award itself. Relying on Dobbs 

v National Bank of Australiasia,12 they concluded 

that the making of an award both extinguishes the 

original cause of action and imposes new obligations 

in substitution for the rights and liabilities the subject 

of the dispute referred to arbitration. The former 

rights are discharged by an accord and satisfaction.13

So understood, there was no basis for the suggestion 

that enforcement of an arbitral award under the 

Model Law impairs the institutional integrity of the 

court. The court accepted the Commonwealth and 

New South Wales’s submissions that, as with the 

enforcement of foreign judgments, enforcement 

depends on an anterior decision or determination 

that was not made in the exercise of judicial power.14

Hayne, Crennan, Kiefel and Bell JJ also emphasised 

two other matters. First, their Honours accepted 

Castel’s argument that a court undertaking the 

task of enforcing an award under the IAA is able to 

refuse enforcement, or under Article 34 set aside an 

award, on several bases, including that the award 

is inconsistent with public policy. These provisions 

themselves were protective of the court’s institutional 

integrity.15 Secondly, the doctrine of separation of 

powers is directed to ensuring an independent and 

impartial judicial branch of government to enforce the 

lawful limits on the exercise of public power. Judicial 

independence mandates independence from the 

political arms of government, the legislature and the 

executive. The determination of the enforceability 

of awards in furtherance of the legitimate legislative 

policy of encouraging efficiency, impartiality and 

finality in arbitral awards had no analogue with the 

co-opting by the executive of the judicial branch in 

cases such as Kable and Totani.16

Importantly, the essential reasoning in support 

of validity in both judgments was preceded by a 

discussion of the Model Law that recognised its 

‘basic design’ is based on the consensual submission 

by the parties of their dispute for resolution by 

binding arbitration and the wider context in which 

the Model Law operates as an essential component 

of an international system of dispute resolution.17 

Its relationship with the New York Convention was 

acknowledged and emphasised. As French CJ and 

Gageler J observed:

Those considerations of international origin and 
international application make imperative that the Model 
Law be construed without any assumptions that it 
embodies common law concepts or that it will apply only 
to arbitral awards or arbitration agreements that are 
governed by common law principles. The first of those 
considerations makes equally imperative that so much of 
the text of the Model Law as has its origin in the New York 
Convention be construed in the context, and in the light 
of the object and purpose, of the New York Convention.18

Conclusion

Had the attack in TCL been successful, it had the 

potential to seriously undermine recent efforts 

taken by both the Australian and New South 

Wales governments and the Australian arbitration 

community to promote Australia as a regional hub 

for international arbitration. Instead, the ruling in 

TCL strongly reaffirms the essential justification 

for arbitration and the vital role of the Model Law 

within a coherent system for the settlement of 

international disputes. No other final court of appeal 

in any other jurisdiction has so clearly explained the 

essential basis for arbitration and how its various 

strands intersect. The decision should, therefore, 

unambiguously project to the international 

community that Australian courts support arbitration 

and that Australia’s arbitration framework is secure.

More difficult issues might arise in circumstances 

where a federal statutory right or remedy is 

concerned19 or where the arbitral tribunal selects the 

wrong applicable law to determine the dispute (i.e., 

non-application as distinct from mis-application).20 

If difficult issues of that kind arise for future 

consideration they are likely to be determined by the 

proper interpretation of the scope of existing grounds 

for refusing enforcement contained in the IAA, 

including whether the arbitral tribunal has exceeded 

the jurisdiction conferred on it by the parties and the 

metes and bounds of arbitrability and public policy. 

But TCL suggests that those grounds are likely to 

be interpreted narrowly in accordance with the pro-

enforcement bias of the New York Convention and 

the principles of finality and international uniformity 

underpinning modern international arbitration. 
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In two recent sets of appeals heard by the High 

Court, the implied constitutional freedom of political 

communication came under scrutiny.1 At issue in 

Monis v The Queen; Droudis v The Queen2 was the 

validity of s 471.12 of the Criminal Code (Cth), which 

makes it a crime to use a postal or similar service in a 

way that ‘reasonable persons would regard as being, 

in all the circumstances …offensive.’ In Attorney-

General for South Australia v Corporation of the 

City of Adelaide and Ors,3 a by-law made by the 

Corporation of the City of Adelaide (the council) was 

challenged, in part due to its alleged infringement 

of the implied constitutional freedom of political 

communication.

Monis v R; Droudis v R

Mr Monis was said to have sent letters to the families 

of Australian soldiers killed whilst on active service in 

Afghanistan. The letters were critical of the Australian 

Defence Force’s deployment in Afghanistan and 

referred to the deceased soldiers in a denigrating 

manner. In one letter to the parents of a deceased 

solider their son was referred to as a murderer of 

civilians, compared to a pig and to a dirty animal, and 

to Hitler, with the latter being described as not inferior 

to the recipients’ son in moral merit. 4 Mr Monis was 

charged with multiple offences against s 471.12 of the 

Criminal Code, and Ms Droudis with multiple counts 

of aiding and abetting the commission of offences 

against s 471.12 of the code. The appellants’ motions 

to quash the indictment were dismissed by Tupman 

DCJ, and appeals to the Court of Criminal Appeal 

(Bathurst CL, Allsop P and McClellan CJ at CL) were 

also dismissed.5

The Court of Criminal Appeal construed ‘offensive’ 

for the purposes of s 471.12 as conduct ‘calculated 

or likely to arouse significant anger, significant 

resentment, outrage, disgust, or hatred in the mind 

of a reasonable person in all the circumstances’.6 Key 

to the Court of Criminal Appeal’s decision to uphold 

the validity of the provision was its finding that the 

legitimate ends served by the provision included the 

protection of persons from being subject to material 

that is ‘offensive’7 and the protection of ‘the integrity 

of the post’.8 

The High Court unanimously accepted the Court of 

Criminal Appeal’s narrow definition of ‘offensive’.9 

Each of the justices also accepted that, so construed, 

s 471.12 effectively burdened the freedom of political 

communication (applying the first step in the test 

Freedom of political communication under scrutiny

Juliet Curtin reports on Monis v The Queen; Droudis v The Queen [2013] HCA 4 and Attorney-

General for the State of South Australia v Corporation of the City of Adelaide & Ors [2013] HCA 3

Endnotes


