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A person who believes on reasonable grounds that 

he or she is suspected of having been a party to an 

offence is entitled to remain silent when questioned 

or asked to supply information by any person in 

authority about the occurrence of an offence, the 

identity of the participants and the roles which they 

played. That is a fundamental rule of the common 

law, which, subject to some specific statutory 

modifications, is applied in the administration of 

the criminal law in this country. An incident of that 

right of silence is that no adverse inference can be 

drawn against an accused person by reason of his 

or her failure to answer such questions or to provide 

such information. To draw such an adverse inference 

would be to erode the right of silence or to render it 

valueless.1

The criminal law landscape in New South Wales 

is beginning to alter dramatically after a package 

of legislative reforms passed through the state’s 

parliament recently.2 This article will focus 

predominantly on some of the main changes under 

the highly publicised and contentious3 Evidence 

Amendment (Evidence of Silence) Bill and asks 

whether this bill will encounter similar difficulties as 

its earlier English counterpart.4  

Outline of the new provisions

The main objective5 of the Evidence Amendment 

(Evidence of Silence) Bill is to allow an unfavourable 

inference to be drawn against certain accused 

persons who refuse to cooperate with the police 

during official questioning and who later seek to 

rely on a fact in their defence at trial that they could 

reasonably have mentioned during this questioning.

Section 89 of the Evidence Act, which currently 

shields against unfavourable inferences being drawn 

against defendants who remain silent while under 

questioning by an investigating officer, has been 

amended. It has been qualified by subsection (1) of a 

new s 89A, which provides:

such unfavourable inferences may be drawn as appear 
proper from evidence that, during official questioning in 
relation to the offence, the defendant failed or refused to 
mention a fact:

that the defendant could reasonably have been expected to 
mention in the circumstances existing at the time, and that 
is relied on in his or her defence in that proceeding. 

The right to silence would therefore be significantly 

amended in New South Wales for those defendants in 

criminal proceedings charged with serious indictable 

offences, that is, offences that are punishable with 

five years imprisonment or more.6 

An unfavourable inference will not be able to be drawn 

unless, before the questioning, a special caution was 

given to the defendant by an investigating officer 

that had, at the time the caution was given, formed 

a reasonable suspicion that the defendant had 

committed a serious indictable offence.7  The special 

caution is defined in new subsection (9) as a caution 

to the effect that saying or doing nothing may result in 

an inference being drawn that may harm the person’s 

defence because of their failure or refusal to mention 

a fact that is later relied on at trial. The special caution 

must be given in the presence of a legal practitioner 

who is acting for the defendant at the time and who 

must be physically present when the caution is given, 

and after the defendant had been given a reasonable 

opportunity to consult with the legal practitioner in 

private about the effect of special cautions.8

The inference will not apply to those persons who 

are unable or ‘incapable’ of understanding the nature 

and effect of the special caution. Furthermore, those 

under 18 years of age at the time of official questioning 

will also be exempt from the new regime.9 New 

subsection (5)(b) provides that the unfavourable 

inference cannot be drawn when evidence of a failure 

or refusal to mention a fact is the only evidence 

that the defendant is guilty of the serious indictable 

offence.

It is important to stress that under the new provisions 

the right to silence technically still remains. As 

before, a suspect can still choose to remain silent 

when interviewed by police and can still choose not 

to testify at trial if later charged. However, remaining 

silent is now a far less attractive option in respect of 

persons suspected of serious offences as there is a 

risk it may prejudice the defence case.

The stated rationale behind this fundamental reform 

is to prevent ‘hardened criminals from hiding behind 

a wall of silence’.10 However, the NSW Law Reform 

Commission, having collated extensive research 

material in Australia and from overseas indicated 

that suspects rarely remain silent when questioned 

by police and therefore modifying the right to 
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silence would be unlikely to significantly increase 

prosecutions or convictions. There is no evidence that 

the 1994 English amendment has led to any increase 

in guilty pleas or convictions. 

The UK experience

In England and Wales the right to silence was 

curtailed under the Criminal Justice and Public Order 

Act 1994 (UK) (CJPOA). In summary, section 34 of 

the CJPOA provides that a court may draw such 

inferences as appear proper to it in circumstances 

where the accused: fails, either during questioning 

under caution or on being charged, to mention any 

fact relied on in his/her defence, such fact being 

one which, in circumstances existing at the time, the 

accused could reasonably have been expected to 

mention.

The restrictions introduced by the CJPOA have been 

reviewed many times by the English Court of Appeal 

(Criminal Division). Section 34 has been described 

by the same court as ‘a notorious minefield.’11 The 

European Court of Human Rights has not directly 

declared there is a direct inconsistency between 

Article 6 of the European Convention on Human 

Rights (which in summary guarantees a right to 

a fair trial before an independent court and the 

presumption of innocence) and s 34 of the CJPOA. 

However, in a number of cases the European Court 

has held that on the facts of particular cases, the 

direction should not have been given, or the direction 

was erroneous, because of Article 6.  Condron v 

The United Kingdom12 was a case where the two 

accused were heroin addicts. They were arrested 

whilst withdrawing from heroin. The accused were 

advised by a solicitor not to take part in an interview 

with police. A direction was given to the jury in terms 

of s 34. They were convicted. Their appeal against 

conviction was upheld. The court said (at [61]):

In the Court’s opinion, as a matter of fairness, the jury 
should have been directed that it could only draw an adverse 
inference if satisfied that the applicants’ silence at the police 
interview could only sensibly be attributed to their having no 
answer or none that would stand up to cross  –
examination.

In 200013, the NSWLRC examined whether NSW 

should adopt the UK changes regarding adverse 

inferences flowing from silence to police. 

The report was highly critical of the UK regime and 

its perceived adaptability to Australian states, noting 

that there are many reasons for silence consistent 

with innocence, and that the right to silence is an 

…important corollary of the fundamental requirement that 
the prosecution bears the onus of proof, and a necessary 
protection for suspects. Its modification... would undermine 
fundamental principles concerning the appropriate 
relationship between the power of the State on the one 
hand and the liberty of the citizen on the other, exacerbated 
by its tendency to substitute trial in the police station for 
trial by a court of law.

The report also recommended against adopting the 

UK regime because of the absence of a funded duty 

solicitor scheme for suspects at police stations, and 

because the required significant increases in legal aid 

funding, to provide for such a scheme here, would 

not be forthcoming.

Conclusions

It remains to be seen whether this new radical 

proposal will achieve its desired effect of preventing 

‘hardened criminals hiding behind a wall of silence’. 

It can be strongly argued that the detailed analytical 

research from the 2000 NSWLRC and the Home 

Office research paper published in 200014 suggests 

that any resulting convictions stemming from the 

right of silence provisions will be slight. There is, in 

this author’s opinion, no apparent support from the 

NSW and UK research to indicate that curtailment of 

the right to silence will induce suspects to talk more 

freely to police.

It is highly likely that NSW will encounter the same 

difficulties as s 34 does in England and Wales.  The 

already overworked Court of Criminal Appeal can 

expect to receive a deluge of appeals on areas 

such as whether a trial judge was correct to direct 

the jury that the inference could be drawn, whether 

a prepared statement by the suspect in the police 

interview could avoid an inference being drawn, 

and whether or not the suspect’s solicitor provided 

the correct advice at the police station. These areas 

continue to be argued the English Court of Appeal 

and in the ECHR. It has led Scotland to avoid any 

similar curtailment. In a report in 2011, Lord Carloway 

described such a scheme as being ‘of labyrinthine 

complexity’.15

Solicitors in NSW who now attend at the police 

station to protect their client’s legal rights will need 

to know quickly whether it is wise or not to advise 

their clients to provide ‘no comment’ interviews. In 
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order to provide such advice, advisers need to have 

a reasonable appreciation of the case against their 

client. Therefore the current system of disclosure 

of information prior to interview will need to be 

overhauled and improved. It is difficult to anticipate 

how police will adapt to this new procedure.

Finally there is a real risk inherent in these legislative 

reforms that it won’t be the professional or hardened 

criminals who will be caught out by the changes, 

those criminals already know the law and will be no 

doubt be well represented. It is the inexperienced 

and vulnerable, and those unable to afford legal 

representation, who could be highly suggestible to 

police questioning. Some past miscarriages of justice 

were attributable to vulnerable suspects failing to 

remain silent, when this may have been the best 

course, but instead providing false confessions.

Defence disclosure requirements

The government introduced at the same time the 

Criminal Procedure Amendment (Pre-Trial Defence 

Disclosure) Bill. The object16 of this bill is to amend 

section 136 of the Criminal Procedure Act 1986 to:

• expand the matters that must be disclosed by 

the defence and the prosecution before a trial for 

an indictable offence, and

• enable the court (and other parties with the leave 

of the court) to make proper comments in a trial 

for an indictable offence in circumstances where 

the accused person fails to comply with certain 

pre-trial disclosure requirements, and

• enable the court or the jury in such circumstances 

to then draw such unfavourable inferences as 

appear proper.

The bill has been modeled on the English Criminal 

Procedure & Investigations Act 1996 (CPIA), notably 

s 5 which encompasses compulsory disclosure by 

accused. Under the amended NSW legislation an 

accused will have to disclose all relevant material 

regarding the nature of their defence before the trial 

commences. Failure to do will invoke s 146A, which 

will allow judges and juries to draw an unfavourable 

inference against an accused at trial for failing to 

comply with disclosure requirements. It is interesting 

to note that all major stakeholders in the NSW 

criminal justice system opposed the introduction of 

compulsory disclosure provisions, including the Trial 

Efficency Working Group, who unaminously rejected 

introducing this provision.17 

The outcome of the amendment will be that the 

prosecution and sefence will have to address 

the issue of disclosure at a much earlier stage in 

proceedings. This may not appear at first blush a bad 

thing, but the mechanics of operating such a system 

will undoubtedly require financial input and increased 

manpower to address the sometimes thorny issues of 

disclosure. The current parlous state of the economy 

of NSW means it is unlikely that the new regime will 

attract government investment. 

The introduction in England of a defence case 

statement requirement brought with it increased 

mentions, listings and fixtures in an already 

overburdened Crown Court jurisdiction. It is difficult 

to say with certainty whether NSW can circumvent 

this particular case management difficulty, it is 

unlikely. Cases with pre-trial disclosure problems will 

presumably have to be listed before the trial judge if 

either side is struggling to cope with the time limits 

set down for disclosure. This particular procedural 

concern was not raised during the debate of the bill. 

It will without question need addressing if this brave 

new world of mandatory disclosure is to be effective.
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