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It is only a matter of time before an accused is 

wrongly convicted because he or she has been 

denied access to sexual assault communications. 

Section 298 of the Criminal Procedure Act 1986 

provides:

(1) Except with the leave of the court, a person cannot seek 
to compel (whether by subpoena or any other procedure) 
any other person to produce a document recording a 
protected confidence in, or in connection with, any 
criminal proceedings. 

The authors have had practical experience in 

many cases where access has been the subject of 

objection by those representing the complainant 

and but for the release of some of the counselling 

communications3 the credit of the complainant in a 

relevant sense would have remained unchallenged. 

In R v Markarian Judge Berman in the District Court 

of NSW strongly criticised the legislation governing 

sexual assault communication privilege.

It is clear that those who instructed parliamentary council 
in the drafting of that legislation had no idea of how a 
criminal trial worked.4

He further said: ‘The legislation is bad policy, badly 

implemented.’5

It might be argued that the trial judge has a discretion 

to release a document recording a ‘protected 

confidence’ in criminal proceedings.6 However a 

major vice of the legislation is that the defence and 

the prosecution are denied access to the material 

prior to any decision to release some or none of it. 

It is a sad reflection on the administration of justice 

when an accused is denied access to material that 

has the potential to determine his or her liberty in 

terms of many years imprisonment.7 

The accused (and the prosecution) must remain 

mute in total ignorance while argument develops by 

counsel representing the complainant as to why the 

material should remain undisclosed.

For the purposes of such an argument counsel 

for the complainant has access to the undisclosed 

material. Counsel can flag parts that can be released 

and those parts in respect of which non-disclosure is 

maintained. Usually all of the material is the subject 

of objection. The material is tendered without the 

prosecution and defence being privy to its contents. 

The judge reads the material and with the assistance 

of submissions from counsel for the complainant 

makes a determination as to whether the whole or 

part of the material will be disclosed. 

In making this determination the judge must have 

regard to whether the document(s) will have inter 

alia substantial probative value.8

In normal circumstances it could be reasonably 

assumed that a judge in making a determination 

would receive assistance from counsel for the 

defence and prosecution. 

However by reason of the legislation under discussion 

the two principle parties to the trial are kept out of 

the equation. 

What if counsel for the complainant makes an 

erroneous submission on fact or law? Such counsel 

are often inexperienced and the firms who instruct 

them have a limited criminal practice. What if the 

judge is wrong in his or her interpretation of the 

material? In many documents in this area handwriting 

is difficult, there are obscure medical terms and 

drug names are often referred to.9 What if the judge 

erroneously (unintentionally) withholds a document 

that should have been disclosed?10 

At such an early stage of the proceedings (pre-trial) 

the trial judge may not have a full appreciation of 

the forensic issues to be argued by the defence and 

prosecution. 

Furthermore the judge is required to consider the 

requirements of section 299D.11 

On any reasonable understanding of the dynamics 

of a criminal trial it is plainly unjust that the defence 

and prosecution are denied access to the subject 

material in the circumstances referred to above. 

In most sexual assault trials the credit of the 

complainant is a pivotal issue and to close the door 

to access and deny the main parties a role in the 

release of material relevant to credit is contrary 

to the hallmarks of a fair trial. The fundamental 

consideration is whether or not the trial is fair to both 

the prosecution and defence.12 

In 2002 the NSW Bar Association put a submission 

to parliament on proposed amendments to the 
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legislation advocating that there should be limited 

disclosure to defence lawyers of subpoenaed 

documents which were the subject of a claim of 

privilege so that the trial judge may have their full 

assistance in determining the claim. It was suggested 

that confidentiality could be maintained by requiring 

lawyers to give strict undertakings not to disclose 

the documents to any other person including 

the accused and any breach would amount to 

professional misconduct. 

Such a submission is sound. 

There is a further problem that may arise before 

the matter gets to court. In addition to the 

requirements of notice13 leave is required before a 

subpoena to produce documents that may contain 

a communication, can be issued. If leave is refused 

the defence cannot proceed further in its request 

for access to what it may regard as relevant material 

going to the credit of the complainant. 

How can a judge make a decision on the issuing 

of a subpoena without seeing the material? And 

how can the defence reason towards the issuing 

of a subpoena when it does not know whether the 

document(s) contain a protected confidence?14

Educating the counsellors 

Following amendments to the legislation in 2002 

to address the issues arising out of the decision of 

the Court of Criminal Appeal in R v Norman Lee 15 a 

person ‘counsels’ if the person has: 

(a) undertaken training or study or has experience that is 
relevant to the process of counselling persons who have 
suffered harm, and16

(b) that person:

(i) listens to and gives verbal or other support or 
encouragement to the other person, or

(ii) advises, gives therapy to or treats the other person, 

whether or not for fee or reward.17 

This definition is very wide and may include a person 

who has limited training, study or experience. In 

many cases such ‘counsellors’ are social workers and 

not qualified in psychology or psychiatry. 

They often have no training or experience in eliciting 

information from a complainant and there have been 

numerous cases when the question was asked: ‘Have 

you been sexually abused?’ It is the experience of the 

authors that statements are made to the complainant 

such as ‘accept that you have been sexually abused 

and the sooner you confront it the better it will be 

for closure.’ 

Therapists (and counsellors) who hunt relentlessly 

for a hint of sexual abuse may miss or misinterpret 

signs of more salient disorders requiring treatment.

The therapeutic community can and does play a 

significant role in shaping people’s perspectives. 

Beyond the consulting room, therapists generate 

research data, self help books, media interest and a 

plausible set of reasons to believe in their theories. 

On multiple levels therapists are in a position to 

hurt as well as help with their beliefs. Therapists in 

some circumstances actively or passively encourage 

clients to identify themselves as victims of abuse – or 

to be ‘politically correct’ as ‘abuse survivors.’ These 

clients may be told: ‘You seem to have the kind of 

symptoms that suggest you were abused as a child.’ 

They often use a symptom checklist that is general 

enough that could apply to most of the population.18 

In his work Suggestions of Abuse Michael Yapko at p 

21 refers to the problem: 

Unquestionably, people can be influenced to believe things 
that are not true, but it is impossible to say to just what 
extent this is occurring in the epidemic of repressed 
memories of abuse. Certainly it is happening, though. At 
the moment, far too many unanswered, and perhaps 
unanswerable, questions remain about these sensitive and 
complex issues to say more than that with authority. 

Some will no doubt misinterpret my views, simply because 
I question the practice of those therapists who use their 
influence unwittingly to create more victims. That they do 
so unwittingly is a key point of this book. The 
acknowledgement that therapy can unintentionally hurt 
people ought not to be dismissed as a ‘back-lash against 
feminism,’ an ‘inability to face the harsh reality of abuse,’ 
or a symptom of ‘denial.’ Abuse happens, but so do false 
accusations.

The survey data I have gathered make it abundantly clear 
that too many therapists threaten their clients on the basis 
of personal beliefs and philosophy, rather than according 
to an objective consideration of the facts. Too many 
therapist seem ignorant about the suggestibility inherent 
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in the therapy process and ignorant about the workings of 
the human memory, even though memory is central to the 
enterprise of identifying and treating survivors.19 

It is clear the drafters of the impugned legislation 

were well intended and there is an obvious need 

to protect victims of sexual assault. The difficulty is 

determining where the truth lies. In any criminal trial 

the search for truth is often difficult if not impossible 

thus the time honoured principle that an accused 

person is presumed innocent unless the prosecution 

can prove his or her guilt beyond reasonable doubt. 

Testing the credit and reliability of a witness through 

cross-examination is the way our system of justice 

functions. In his Sir Maurice Byers lecture ‘Truth and 

the Law’ delivered in May 2011 the former chief justice 

of NSW the Honourable J J Spigelman AC referred 

to a pioneer researcher, Elizabeth Loftus who said:

Judges and jurors need to appreciate a point that cannot be 
stressed enough: True memories cannot be distinguished 
from false without corroboration.20

Under the impugned legislation there is an implied 

presumption that communications by a complainant 

to a counsellor are true. In most cases they may be – 

in some they may not. Filtering out the doubt is not 

seen as the task of the counsellor. This remains the 

province of defence and prosecution. The argument 

for release of the communications should not have 

to run the gauntlet of judicial discretion.

Recovered memory 

There are many judicial decisions, books and papers 

written on recovered memory.21 The topic of memory 

is complex and it is well documented that memories 

can be true recovered memories or honestly 

experienced false memories. In R v Eishauer22 the 

court held23 that the choice was between a true 

recovered memory, and an honestly experienced 

false memory – that is a memory which the subject 

believes is correct, but is in fact, incorrect. Common 

experience does not enable one to say that the 

memory of a painful event, absent for a long time 

and later experienced, is more likely to be a relived 

true memory than a honestly experienced false 

memory. It is not common knowledge that in the 

case of children memory of abuse is frequently lost 

and later reliably recovered. 

In Longman v The Queen24 McHugh J said at [107]–

[109]: 

[107] The fallibility of human recollection and the effect of 
imagination, emotion, prejudice and suggestion on the 
capacity to ‘remember’ is well documented. The longer the 
period between an ‘event’ and its recall, the greater the 
margin for error. Interference with a person’s ability to 
‘remember’ may also arise from talking or reading about or 
experiencing other events of a similar nature or from the 
person’s own thinking or recalling. Recollection of events 
which occurred in childhood is particularly susceptible to 
error and is also subject to the possibility that it may not 
even be genuine: Hunter, Memory, rev.ed.(1964), at pp 
269–270.

[108] No matter how honest the recollection of the 
complainant in this case, the long period of delay between 
her formal complaint and the occurrence of the alleged 
events raised a significant question as to whether her 
recollection could be acted upon safely. The likelihood of 
error was increased by the circumstances in which the 
complainant said the incidents occurred. The opportunity 
for error in recalling, twenty years later, two incidents of 
childhood which are alleged to have occurred as the 
complainant awoke, and then pretended to be asleep, are 
obvious. Experience derived from forensic contests, 
experimental psychology and autobiography demonstrates 
only too clearly how utterly false the recollections of honest 
witnesses can be. Certainly, some incident or accumulation 
of incidents seems to have affected the complainant’s 
attitude to her stepfather. She testified that, because of his 
conduct towards her in sexual matters, ‘I don’t hate him 
but I do hate what he’s done and the problems it’s caused 
in my life’. However, the existence of this feeling towards 
the applicant increased, rather than decreased, the need to 
examine carefully whether the complainant’s honest 
recollection of events concerning the applicant was not 
distorted by this hatred.

[109] To the potential for error inherent in the 
complainant’s evidence must be added the total lack of 
opportunity for the defence to explore the surrounding 
circumstances of each alleged offence. By reason of the 
delay, the absence of any timely complaint, and the lack of 
specification as to the dates of the alleged offences, the 
defence was unable to examine the surrounding 
circumstances to ascertain whether they contradicted or 
were inconsistent with the complainant’s testimony.

The many recovered memory cases, articles and texts 

highlight the need to understand the complexity of 
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the task facing counsellors. More particularly the 

need for care in discussions with ‘victims’. 

Legitimate forensic purpose 

This concept is not necessarily confined to claims of 

public interest immunity. It arises whenever a party 

seeks access to documents in respect of which a 

subpoena is issued and where objection is taken and 

the party is unable to show that it is at least ‘on the 

cards’ that such documents would assist his or her 

case. There must be no ‘fishing’ expedition.25 

 In Alister v The Queen26 at 451 Brennan J said: 

In a criminal case it is appropriate to adopt a more liberal 
approach to inspection of documents by the court. The 
more liberal approach is required to ensure, so far as it lies 
within the courts power, that the secrecy which is 
appropriate to some of the activities of government 
furnishes no incentive to misuse the processes of the 
criminal law.

The onus is on the accused to establish a legitimate 

forensic purpose when seeking leave to issue a 

subpoena. The test proposed in Alister (the ‘on the 

cards’ test) rings hollow when an accused does 

not know and cannot know what’s in the material 

sought to be produced on subpoena. In normal 

circumstances one can usually mount an argument 

(‘on the cards’) that material may be relevant to an 

issue. The sexual assault legislation does not permit 

such an approach. 

Credibility and reliability of the complainant

The authors have not dealt with credibility issues as 

governed by the Evidence Act 1995 ss 103 and 106. 

These are matters that will fall to be determined at 

any trial. The remarks expressed in this paper are 

designed to attract attention to the need for reform 

in the area of sexual assault communication privilege, 

particularly to permit access to lawyers representing 

an accused and the prosecution of relevant material 

produced on subpoena so that the exercise of any 

judicial discretion can be assisted by the parties who 

have a direct interest in the outcome of the trial as to 

whether a citizen is found guilty or not guilty.

Furthermore reform is required to remove the 

impediment in obtaining a subpoena to produce 

the documents so that a meaningful an informed 

decision can be made. The current state of the law 

does not permit such an approach.
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