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By Phillip Boulten SC

Speaking out for the right to silence

Last month the government 

successfully ushered two 

important bills through the 

parliament that will substantially 

undermine an accused 

person’s right to silence in 

criminal proceedings. The 

Evidence (Evidence of Silence) 

Amendment Bill 2013 and the 

Criminal Procedure Amendment 

(Mandatory Pre-trial Defence 

Disclosure) Bill 2013 amend the 

Evidence Act and the Criminal 

Procedure Act to bring about 

some very important changes to 

criminal procedure. At the time of 

writing, neither of the bills have 

yet been proclaimed.

The NSW Bar Association 

conducted a media and lobbying 

campaign against the two bills 

which will place restrictions on 

the right to silence and will bring 

about mandatory disclosure 

requirements on the defence in 

criminal trials. 

Features of the campaign 

included:

• a joint public forum held in 

conjunction with the Sydney 

Institute of Criminology held 

on 11 February in the common 

room;

• I made numerous electronic 

and print media appearances 

in February and March 

pointing out the shortcomings 

of the bills and their effect on 

individual liberties; and 

• lobbying members of 

parliament and provision 

of briefing materials in 

an endeavour to halt the 

progress of the bills.

When introducing the bills, 

the attorney general indicated 

that a number of substantial 

changes had been made to 

the government’s proposals, 

principally in response to 

criticisms from the bar. The 

police station caution provisions 

were changed to make it a pre-

condition of the drawing of an 

adverse inference against a 

defendant that exercised their 

right to silence that (a) the caution 

was ‘given in the presence of 

an Australian legal practitioner’ 

and (b) that ‘the defendant had 

….. been allowed a reasonable 

opportunity to consult with that 

Australian Legal Practitioner … 

about the general nature and 

effect of the special caution’.

This restriction of the 

circumstances in which the 

provision will apply is quite 

different to the original proposal 

that was contained in an exposure 

draft bill circulated in October 

2012. It is now likely that the 

provision will operate in very 

few cases. Indeed, practitioners 

advising suspects are most 

unlikely to allow themselves to be 

present when the ‘special caution’ 

is administered in the police 

station.

Although the bar can count this 

manoeuvre as a measure of its 

successful campaign, it seems that 

the law as passed is a reflection 

of the government’s intention 

to eventually enact a more wide 

ranging provision.

The Criminal Defence Disclosure 

provisions that amend the 

Criminal Procedure Act have been 

crafted in a way that requires full 

prosecution disclosure prior to any 

defence case statements being 

required to be lodged.

The Bar Association continued its 

campaign against the bills up until 

the time they passed through the 

parliament. The Labor opposition 
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The Shooters and Fishers 
Party gave the Bar 
Association assurances that 
they would oppose the bills 
but they voted in favour 
of the legislation on 20 
March... 
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and the Greens Party opposed the 

bills in the Legislative Council. The 

Shooters and Fishers Party gave 

the Bar Association assurances 

that they would oppose the 

bills but they voted in favour 

of the legislation on 20 March, 

ensuring that the bills passed the 

Legislative Council by 21 votes to 

19. The Shooters Party votes were 

crucial to the safe passage of the 

bills.

The Bar Association recognises 

the importance of making 

members familiar with the 

requirements of the new bills 

and has embarked on a process 

of conducting CPD seminars in 

Sydney and Newcastle to this end.

The bills are the subject of 

statutory review to be conducted 

after five years in the case of 

the right to silence provisions 

and two years in the case of the 

Defence Disclosure Provisions. 

The Bar Association will be closely 

monitoring the operation of the 

legislation and would appreciate 

the assistance of members in 

providing their own experiences 

of the operation of the laws once 

they come into effect.

On a completely different front, 

the Bar Association is engaged in 

negotiations with the government 

about the future shape of the 

Motor Accidents Scheme. It is 

clear that the government is 

determined to introduce a ‘no 

fault’ scheme that is likely to 

substantially reduce benefits to 

injured persons and cut them 

out of court proceedings. But 

rather than taking a completely 

obstructionist stand on the issue, 

the association is attempting to 

formulate constructive alternative 

policies that might assist the 

government achieve some of their 

aims but which would ameliorate 

the impact of the proposed 

scheme on many injured people.

In March the Bar Council was 

pleased to approve new reader/

tutor guidelines. The guide was 

launched in the common room 

on 23 April and will provide 

substantial assistance to both 

tutors and readers in the future. 

Finally, the Bar Council was 

pleased to pass a resolution 

conferring life membership on our 

former president, Bernard Coles 

QC - a most deserved award.

... rather than taking a completely obstructionist stand on the 
issue, the association is attempting to formulate constructive 
alternative policies that might assist the government achieve 
some of their aims but which would ameliorate the impact of 
the proposed scheme on many injured people.


