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Anecdotes of the old divorce law

By John P Bryson

The Family Law Act 1975 came into effect and the 

Family Court of Australia began to operate on 5 

January 1976. Enough time has passed for there to 

be many lawyers who do not know how far-reaching 

a reform that was, and how odd and strange was the 

earlier divorce law. Whoever is dissatisfied with the 

present divorce law can be assured that the previous 

law was much worse. My main concern is the ground 

on which a marriage may be dissolved. Under the 

Family Law Act this is the simple concept that the 

marriage has irretrievably broken down. A better 

reason for dissolving a marriage would be hard to 

imagine. 

The previous law about the grounds for divorce 

had a complex history, and some of its rules had a 

strange air even in their own times. In the days before 

1975 an elderly barrister explained to me that the 

divorce law was based on a compromise between 

two principles. The first principle was that divorces 

are extremely unsatisfactory events, affronts to God, 

religion, the sanctity of marriage and the order of 

society, and cause great unhappiness and disruption. 

The second was ‘I might want one.’ This explanation 

went a long way to explain the law. There were many 

strange rules and requirements, not perhaps strange 

when they entered the law, but certainly strange in 

the perception of modern people. But a person who 

acted carefully, had good advice, and had some kind 

of ground for having a marriage dissolved could 

usually steer a way between the rocks.

Before 1976 I had some small acquaintance with 

divorce law. It was a small part of my practice as a 

solicitor and later as a barrister, and I was never deeply 

involved. The great majority of divorce petitions 

were undefended, and very junior barristers were 

often briefed for undefended petitions. They were 

not necessarily simple, as there were pitfalls here 

and there. I also had a little to do with cases where 

custody, alimony and property settlements were in 

issue. These were the only cases which were likely to 

be vigorously defended, and when the dissolution of 

the marriage was opposed, that was usually because 

of some economic implication. After 1975, with a 

new court and new or largely restated principles 

and procedure I saw a fortunate opportunity to 

remain ignorant and stay away. After all, I did not 

really understand what was going on. The party I 

thought was the worse rotter usually won, so I was 

not hearing the right drummer or marching in step. 

After 1976 I only went to the Family Court twice, 

rescue missions where what the litigants were 

fighting over was not theirs: once a state ward and 

once a green Rolls-Royce. I have no acquaintance 

with the Family Court building at the far end of 

town. I told my friends that I was going to stay away 

and never learn the new principles. Unfortunately 

the gods of Olympus heard me say this. When I 

was on the bench they jested with me by sending 

many cases, on other principles, between de facto 

partners who had not married at all. They slay us for 

their sport.

I will give a little potted history of the earlier grounds 

for divorce in New South Wales and where they came 

from. If you want real history, read a historian. These 

are anecdotes. Ignoring one and a half millennia, I 

pick up the law of marriage and divorce in England 

when the Reformation began. In English law the 

courts of the church decided cases about validity of 

marriage; the royal courts did not. No one, king, court 

or pope, had power to dissolve a marriage. Henry VIII 

did not want a divorce and did not get a divorce, and 

it would have been life-threatening to let him hear 

you say that he had. He wanted an annulment on the 

ground that he had married his brother’s wife. The 

difficulties related to the effectiveness of Catherine’s 

marriage to Henry’s elder brother Arthur and of a 

papal dispensation for her marriage to Henry.

The courts of the church could decide that a 

marriage was void and annul it. The usual grounds 

were that the marriage was within prohibited 

degrees, meaning that the parties were too closely 

related for the marriage to be lawful, or that some 

earlier betrothal or arrangement constituted a 

valid marriage, rendering a later marriage void. The 

prohibited degrees as defined by the church were 

very wide. The reformed churches in England and 

elsewhere redefined the prohibited degrees back 

to Leviticus, so there were far fewer circumstances 

in which parties were too closely related and could 
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get an annulment. The Roman Catholic Church 

at the Council of Trent adopted well-defined 

formal requirements for a valid marriage, greatly 

limiting room for contest about whether informal 

arrangements constituted an earlier marriage. Two 

centuries passed before English legislation caught 

up with this with the passage of Lord Hardwicke’s 

Marriage Act in 1745. 

In many countries, including Scotland, reform rulers 

and reformed churches allowed a marriage to be 

dissolved on the ground of adultery. It was thought 

that there was authority in the Gospels for this 

(although this is far from clear.) Not so in England. 

The marriage service in the Book of Common Prayer 

means that marriage is indissoluble. Henry VIII 

obtained a report of a commission of eminent clergy 

favouring dissolution on the ground of adultery, and 

the government of his son Edward VI obtained a 

similar report, but neither was enacted into law. The 

projected legislation was taken up but not passed 

during the reign of Elizabeth I. She practised studied 

ambiguity in many things and no one clearly knew 

whether she favoured a divorce law or not. In view of 

what had happened to her mother the whole subject 

was rather touchy.

For about forty years the courts of the Church of 

England, or some of them, purportedly dissolved 

some marriages. It is unlikely that there were many 

such decrees, as any bishop or diocesan chancellor 

who understood the law must have known that 

reports by royal commissions did not change the 

law, and some eminent clergy said so. There were 

divorces, at least in a few cases, until Foljambe’s 

case (1602) established definitively that there was 

no power to dissolve marriages in this way.1 

Before and after the reformation the courts of the 

English church made decrees, in modern times called 

judicial separation, in those times called divorce a 

mensa et thoro, from bed and board. The grounds 

available were adultery, cruelty and desertion.

After Foljambe’s case and until 1858 no court in 

England dissolved marriages. Courts of the Church 

of England decided claims for annulment of 

marriage and for divorce a mensa et thoro, and other 

matrimonial causes. They gave such protection as 

women had against desertion, cruelty, faithless 

husbands, and withholding means of support. The 

means of enforcement were defective, as many 

people were not much concerned if they were 

excommunicated and refused Holy Communion, and 

many people were not members of the Church of 

England at all. 

In theory the English laws of marriage and divorce 

were introduced to New South Wales in 1788 on 

settlement, and received again as they were in 

1828. Until 1873 no court in New South Wales had 

jurisdiction in matrimonial causes. That power was 

carefully left out of the legislation and charter which 

created the Supreme Court, and was not effectively 

given to the Archdeacon’s Court of the Church of 

England, which was not an established church in 

New South Wales. In the early days the magistrates 

enforced or tried to enforce obligations to maintain 

deserted wives, and this was given a legislated basis 

in 1840, augmented in 1858.

Although no court could dissolve marriages in 

England, they could be dissolved by legislation, an 

Act of parliament dealing specifically with only one 

marriage and the parties to it. In 1551 a nobleman 

obtained just such an Act, although the Parliament 

of Mary I repealed it one or two years later. In the 

seventeenth century there was much discussion but 

little action. Milton published a call for a divorce law, 

but friends reconciled him with his wife, so that he 

had two handmaidenly daughters to look after him 

when he was blind, and to write down Paradise Lost 

at his dictation. Late in the seventeenth century there 

were a few more Divorce Acts, probably fewer than 

five, and some did not clearly dissolve the marriage, 

but authorised the petitioner to enter into another 

one. In the eighteenth century it became routine 

for the British Parliament to pass Private Acts for 

divorces. A royal commission in 1853 found that there 

had been 357, almost all in the last 150 years; two or 

three a year. Petitions for private Acts were treated 

as if they were judicial business before the House 

of Lords. A committee of the House of Commons 

heard evidence and reported on the petition. If the 

petitioner had already obtained a divorce a mensa 

et thoro and judgment for common-law damages 

against the adulterer the lords passed the petition 

and the Commons assented. Not many petitions 

were opposed, but if they were the House of Lords 

committee heard evidence and decided what should 

be done. Until about 1800 only husbands obtained 
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divorces and only on the ground of adultery. From 

about 1800 a small number of petitioner wives 

succeeded. Lord Eldon opposed this with great 

vehemence but without success. The whole process, 

involving three lawsuits, was ridiculously expensive 

and so only available to petitioners who were 

aristocrats or otherwise very rich. The most famous 

petitioner was George IV who wanted his marriage 

with Queen Caroline dissolved, and suffered the 

indignity that the House of Lords did not effectively 

agree.

Of course none of this was of any use if you lived in 

New South Wales. Willis J had obtained a divorce in 

this way in 1833 before he came to New South Wales. 

He had married the daughter of an earl and she 

had run off with an army officer, which may partly 

explain his bad temper and dislike for moustaches. 

The Legislative Council once passed a bill for an 

annulment in a particular case: it was sent off for 

royal assent, which was eventually given. 

The many reforms of English law which began in the 

1830s eventually reached the courts of the church, 

and new civil courts were set up to deal with probate 

and divorce, leaving the church courts with little to 

do. The Court for Divorce and Matrimonial Causes 

came into existence in 1858, staffed by common law 

judges. Doctors’ Commons, the separate profession 

of civil law advocates, drifted out of existence. Within 

a year or two the new court had dissolved more 

marriages than had ever been dissolved before. The 

Colonial Office circulated the Australian colonies and 

suggested they enact divorce legislation, but this was 

not done in New South Wales until 1873. The English 

legislation was closely followed and dissolution of 

marriage was available to husbands and only on 

the ground of adultery. Wives had to prove the 

husband’s adultery with aggravating circumstances, 

such as incest, bigamy, rape, sodomy, bestiality 

or cruelty. The wife as the angel in the house was 

to show forbearance and forgive her husband’s 

weakness and lapses. The husband was the just and 

stern ruler of the family, and his minor lapses were 

excused for the burden he bore. Divorce a mensa 

et thoro now called judicial separation continued 

to be available on grounds of adultery, cruelty and 

desertion. In England the need for wives to show 

aggravating circumstances continued until 1923, 

but in New South Wales wives were given much the 

same grounds as husbands in 1881, after a difficult 

parliamentary campaign and resistance from the 

Colonial Office.

Sir Alfred Stephen retired as chief justice in 1873 at 

about the same time as the legislation came into 

effect. He then had a long career in the Legislative 

Council advocating liberalising reforms. Stephen’s 

bête noire, Hargrave J, became the judge in divorce. 

It was a strange choice in view of his reputation for 

hostility to women, starting with his wife, who had 

had him locked away as a lunatic, although brief 

notes of the first four years of his decisions published 

in 1878 do not bring out any noticeable hostility.

In the early years judicial expressions and comment 

by lawyers and others seem imbued with ideas highly 

adverse to dissolving marriages at all. Discussion 

was redolent with suspicion and alarm, and with fear 

that the process was adverse to religious values and 

to respect for the institution of marriage, and was 

susceptible to manipulation by parties who were 

colluding together to bring about a dissolution. 

Divorce was perceived as socially dangerous. In the 

early years defended cases were heard by juries, 

who showed no enthusiasm for making findings of 

adultery. There was vigilance against inappropriate 

advantage being taken of the court.

After almost 20 years additional grounds of 

dissolution were enacted: different lists for husbands 

and wives, but to much the same effect. After 

his retirement from the court Stephen exhausted 

himself in parliamentary campaigns in the interests 

of ill-treated wives, against severe, sustained and 

ingenious opposition by parliamentary manoeuvre 

and from community leaders, among whom the 

Anglican archbishop was very prominent. The view 

that divorce, or divorce without adultery, was an 

affront to the Christian religion motivated much 

The wife as the angel in the house was to 
show forbearance and forgive her husband’s 
weakness and lapses. The husband was the 
just and stern ruler of the family, and his 
minor lapses were excused for the burden he 
bore. 
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opposition. The legislation had to be sent to London 

for royal assent, as it was beyond the governor’s 

authority, and the colonial secretary temporised, 

precipitating further rounds of parliamentary 

manoeuvre. In the midst of all this the colonial 

secretary was raised to the peerage and chose to call 

himself Lord Knutsford. Stephen exhausted himself 

and retired from parliament when almost 90, but the 

legislation passed within two more years.

 The additional grounds enacted in 1893 continued in 

force until the federal law covered the field in 1959. 

The additional grounds for wives were

(a) desertion without just cause or excuse for 

three years and upwards;

(b) the husband had, during three years and 

upwards, been a habitual drunkard and 

habitually left the petitioner without means of 

support, or alternatively habitually been guilty 

of cruelty towards her; 

(c) the husband had been in prison for not less 

than three years and still was, under sentence 

for capital or other serious crime; 

(d) the husband had within five years undergone 

frequent convictions for crime and been 

sentenced in the aggregate to imprisonment 

for three years or upwards and left the 

petitioner habitually without means of 

support; 

(e) within the year before the petition the husband 

had been convicted of having attempted to 

murder the petitioner or having assaulted her 

with intent to inflict grievous bodily harm; and 

(f) that during one year previously the husband 

had repeatedly assaulted and cruelly beaten 

the petitioner. 

Those who opposed the legislation presumably 

thought that wives should put up with these sorts 

of thing. If women had had the franchise this reform 

would have faced less opposition. The grounds for 

divorce in England were not extended in similar 

ways until 1937.

All these grounds had technical outliers. There was 

nothing so simple as cruelty, or habitual drunkenness. 

To dwell on ground (f), there had to be repeated 

assaults, there had also to be repeated beatings, 

the beatings had to be cruel, and all this had to 

happen within one year before the petition. It was 

not enough to knock her about a bit. There had to 

be a series of real pastings, and every 18 months or 

so was not enough. Or to dwell on ground (b), if the 

husband had been habitually drunk and cruel for two 

years, she had only one more year of putting up with 

this to go! Judges varied in their interpretation of 

cruelty, and to some an assault which did not require 

the wife to send for the doctor was not enough to 

be cruel.

Ground (a) desertion was supplemented in that 

failure to comply with a decree for restitution of 

conjugal rights meant that the respondent was 

deemed guilty of desertion without reasonable 

cause, and dissolution on the ground of desertion 

was available without waiting out three years. If 

no other ground of dissolution was available this 

course, involving two successive proceedings, could 

be taken, subject to the hazard that the delinquent 

might comply with the first decree and come back. 

Few did, but the risk was there. Most were happy to 

be divorced.

The legislation applied to the dissolution of marriage 

the bars which existed in the church courts against 

claims for divorce a mensa et thoro. Connivance 

at adultery, collusion in it, and conduct conducing 

to it were absolute bars, and the petitioner had to 

verify a denial that there had been such conduct. 

Parties to a marriage must keep their spouses under 

adequate supervision. A lapse of vigilance could be 

conduct conducing to adultery. These absolute bars 

made all communication perilous and prevented 

negotiation and agreement over ancillary issues. The 

fear was that without vigilance, parties would make 

agreed arrangements to bring about a divorce, with 

the horrifying aspect that they would arrange for 

adultery to happen or to tell perjured lies about it.

The legislation made the adultery of the petitioner 

himself (or herself) a bar to dissolution, but not an 

absolute bar. There was a discretion to dissolve the 

Parties to a marriage must keep their spouses 
under adequate supervision. 
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marriage notwithstanding it. It is hard to follow why 

this bar was discretionary, but it gave means by 

which his lordship might not fail to get his divorce 

through minor lapses with forward chambermaids. 

If anything, adultery committed by the petitioner 

seems worse than connivance in adultery by 

somebody else. In the early years this discretion 

had little influence. It is not mentioned in the cases 

briefly noted in a publication in 1878 of Hargrave J’s 

decisions of the first four years. As time passed, in 

England as in New South Wales, favourable exercises 

of discretion began to appear, more frequently after 

about 1920 with a culmination in Blunt v Blunt [1943] 

AC 517 (HL). The House of Lords stated the chief 

considerations that should be weighed, and said 

that it was of primary importance to consider the 

interests of the community at large in maintaining 

a true balance between respect for the binding 

sanctity of marriage and the social considerations 

which made it contrary to public policy to insist on 

the maintenance of a union which had utterly broken 

down. Both parties in Blunt v Blunt had committed 

adultery, and each obtained favourable exercise 

of discretion on the adultery on which the other 

succeeded. This decision signalled perception that 

what was involved was less maintenance of religious 

values and the sanctity of marriage than recognition 

that the marriage had utterly broken down and 

the petitioner wanted divorce so as to enter into 

another marriage. A person who did not respect the 

sanctity of marriage would not have bothered to ask. 

The courts had made a transition from religious to 

secular values.

After Blunt v Blunt exercises of discretion against 

dissolving a marriage practically disappeared. In my 

early years at the bar about half of all undefended 

hearings reached a point where counsel said to the 

judge, in a grave tone just above a whisper, ‘There is 

a discretion statement, your Honour,’ the associate 

handed the judge a brown envelope which the judge 

unsealed, opened up and read to himself. He said 

‘Dear me’ or adopted a facial expression of distaste 

and then he said, also in a grave tone, ‘I exercise the 

discretion in favour of dissolution.’ There seemed to 

be no limit to the wildness of the adulterous careers 

depicted in the statements, by commercial travellers, 

pop musicians and many others, and the worse the 

petitioner’s behaviour had been, the stronger the 

reasons for ending the marriage. There is no point in 

looking for these discretion statements for historical 

research, because they were all pulled out of the 

files and burnt as soon as the Family Law Act came 

into effect, in accordance with a regulation made by 

Senator Murphy which was later held to have been 

invalid, after the smoke had gone up.

There had been a complete revolution in social 

attitudes between the enactment of divorce 

legislation and 1943. In nineteenth century values, 

the perception that if a marriage had utterly broken 

down it should be dissolved was revolutionary. If 

nineteenth century parliaments had been told that 

that was what they were doing they would not have 

passed the legislation.

While I worked in the Crown Solicitor’s Office from 

1955 to 1959 there were occasional interventions to 

set aside decrees nisi, usually prompted by referrals 

from judges who had encountered something 

irregular or by information, sometimes anonymous, 

from members of the public who wished the litigants 

ill. This function of the crown solicitor was usually 

spoken of, not accurately, as the queen’s proctor. 

Two elderly solicitors, of no great vigour or ability, did 

the work of the queen’s proctor, assisted by two old 

police sergeants broken in health and on the verge 

of their pensions. They investigated these cases and 

sometimes sought reversal of decrees nisi before 

they came absolute. They were not very effective, 

and it seemed obvious that the government did not 

want them to be. In my years there was only one 

There is no point in looking for these 
discretion statements for historical research, 
because they were all pulled out of the files 
and burnt as soon as the Family Law Act 
came into effect, in accordance with a 
regulation made by Senator Murphy which 
was later held to have been invalid, after 
the smoke had gone up.
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instance where they succeeded in having a decree 

reversed. The queen’s proctor paraded the order 

triumphantly around the office and showed it to 

everybody, probably wishing to repel the idea that 

he never did anything.

The federal law in 1959 largely continued the previous 

grounds, gathered together the variations in the 

laws of the states and restated the grounds in more 

simple terms. The most significant changes were 

that the period of desertion came to be two years, 

and there was an altogether new ground, separation 

for five years. This was the first fault-free ground. 

It was the subject of much comment, debate and 

opposition before it was enacted. Looking backward, 

it was recognition that complete breakdown of the 

relationship was a ground for dissolution. The period 

of five years now seems remarkably long. 

In my early years at the bar undefended petitions 

under the federal Act proceeded through the 

Supreme Court in many thousands. If handled 

carefully they almost always succeeded. The court 

room was always open and the public could know 

everything. Newspapers printed weekly lists of 

decrees nisi. The main problem was that there 

were not enough judges to hear these petitions. 

Sometimes acting judges were appointed to sit 

through vacations and attack the backlog. Judges 

must have found this routine business extremely 

tiresome, and sometimes their demeanour showed 

this.

One would think that, on the balance of probabilities, 

adultery could be proved from circumstances fairly 

readily if, say, a husband left his wife and lived for 

some time in a flat otherwise occupied solely by one 

woman who was not his mother or his sister. A few 

sightings of the circumstances in which they lived 

should lead to a ready inference on the probabilities. 

However, the shadow of Briginshaw v Briginshaw 

(1938) 60 CLR 336 hung heavily over this, and it was 

not wise to rely solely on circumstantial evidence 

unless it was corroborated, for example by a written 

confession (which many were glad to sign), or by 

photographic evidence of a divorce raid. 

Private enquiry agents made divorce raids their 

business. They were seedy and unscrupulous 

characters, sometimes with a background of police 

service in Shanghai or hot sticky outposts of the 

British Empire. They raided and photographed 

domestic scenes in a cloud of torts, entering 

dwellings without permission, breaking locks, 

splintering doors, throwing aside blankets and 

flashing cameras with no regard to privacy or 

decency, and took graphic photographs of primary 

human behaviour, surprisingly often missing heads, 

faces or other identifying features, or photographing 

suspicious bumps under carpets instead of people. 

The photographs accompanied the brief in a brown 

envelope, and they could be startlingly graphic. 

Sometimes these incursions were not unwelcome, 

and an air of ‘What kept you?’ hung over the events. 

These raids were so frequently successful in arriving 

at a flagrant moment as to generate suspicion that 

they were staged by agreement. In very nasty cases 

husbands sometimes went along for the raid and 

beat up people whose conduct they did not approve 

of. In a case which attracted much attention in its 

time, the husband had repeatedly warned the co-

respondent against associating with the wife, and 

had threatened violence; but he persisted, in the grip 

of his destiny. Selby J said ‘At this point the dramatic 

theme shifted from Greek tragedy to French farce.’ 

During the raid there was some photography of 

violent pugilism in which the co-respondent was 

naked and his virility was manifest, but the facts as 

found were that no adultery had yet taken place. The 

raid was too early and the petition was dismissed.

 All this seems to have ended in 1976. The dramas 

faded away and the photographs and discretion 

statements disappeared with them.
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