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Mason’s miscellany

Some pitfalls of testacy and intestacy

Keith Mason’s Lawyers Then and Now: An Australian Legal Miscellany was published by Federation Press in 

November 2012. This extract will appear in a companion volume intended for publication next year.

Disputes over estates can be particularly bitter when 

the malice or oversight of testators encounters the 

devastation, delusion or disappointment of would-be 

beneficiaries or their willingness to carry family feuds 

from one generation to another. 

Burt CJ urged the parties to a probate suit to 

reach a compromise ‘otherwise the lawyers would 

make themselves heirs-by-law of the whole of the 

property’.1 Gallop J once observed that:2 ‘These 

appeals demonstrate the truth of the old aphorism 

that ‘where there’s a will, there’s a relative’’.

A similar message was conveyed by Justice Frank 

Hutley’s aphorism that ‘a fair sized estate should 

never be wasted on beneficiaries’.3

Being a lawyer does not exempt one’s estate from 

controversy. Indeed, distinguished jurists have 

departed this earth leaving their estates in disorder. 

Despite almost thirty years as primary judge in 

Equity, Molesworth J left a will that had to be brought 

to court for interpretation.4 Powell J once regaled 

his invariably chastened readers with some English 

examples as well:5

When one is about to deplore the lapse in the standard of 
the art of drafting Wills among latter-day members of the 
legal profession, it is perhaps as well to remind oneself that, 
in the past, proceedings in Chancery were occasioned by 
the obscurities, and infelicities, in the Wills of such legal 
luminaries as Holt CJ...Eyre CJ...and Lord Westbury LC....

Problems will also be encountered if next of kin 

cannot easily be ascertained or located. The Public 

Trustee of New South Wales (now called the NSW 

Trustee and Guardian) administers estates great and 

small, often when no one else is willing to do so. In the 

days when testamentary gifts were often in favour of 

‘the issue of’ X and when the laws of intestacy divided 

estates minutely amongst remote relatives and their 

issue, the trustee had to conduct detailed inquiries to 

construct a family tree. 

Some years back an officer of the trustee compiled 

a list of ‘absolutely authentic’ howlers extracted 

from letters received from desperate would-be 

beneficiaries or confused recipients of general 

inquiries.6 They include:

I cannot get sick pay. I have 6 children, can you tell me why 
this is so?
This is my eighth child. What are you going to do about it?

Mrs Brown has no clothes for a year and has been regularly 
visited by the clergy.
I am glad to say that my husband who was reported missing 
is now deceased.
Sir, I am forwarding my Marriage Certificate and my two 
children, one of which is a mistake as you will see.
I am writing to tell you that my baby was born two years 
old, when do I get the money.
Unless I get my husband’s money I shall be forced to lead an 
immortal life.
I am sending my Marriage Certificate and 6 children, I had 
7 and one died which was baptised on half a sheet of paper 
by Rev Mr Thomas.
Please find out for certain if my husband is now dead as the 
man I am living with won’t eat or do anything until he 
knows for certain.
I am very annoyed to find that you have branded my eldest 
son illiterate. Oh! It’s a dirty lie because I married his father 
a week before he was born.
My son has been put in charge of a Spittoon, do I get more 
money.
In answer to your letter I have given birth to a boy weighing 
ten pounds. I hope this is satisfactory.
You have changed my little boy into a girl, will it make any 
difference.
Please send my money at once as I need it badly, I have 
fallen in errors with my landlord.
I have no children yet, my husband is a bus driver and 
works day and night.
In accordance with your instructions I have given birth to 
twins in the enclosed envelope.
I want my money as quickly as you can send it. I have been 
in bed with the doctor for a week and he doesn’t seem to be 
doing much good. If things do not improve I shall have to 
send for another doctor.
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