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prevent. Was this the intention of the proportionate 

liability provisions? Perhaps it was, when it is 

remembered that the mischief the provisions were 

intended to remedy was the deep pocket litigation 

against insurers indemnifying against economic loss.

Putting aside the policy behind the legislation, the 

ascertainment of the economic harm does not 

appear to be an exact science and well-reasoned 

arguments can be made for either conclusion. After 

the scrutiny of fourteen judges18 in which ten decided 

the fraudsters were not concurrent wrongdoers and 

four decided they were, it is clear that how loss is 

characterised is a matter over which reasonable 

minds can differ. 

Endnotes

1. [2013] HCA 10.

2. Mitchell Morgan v Vella [2011] NSWCA 390 at [48] and [49]. 

3. Ibid at [41]. 

4. (2009) VR 666. 

5. French CJ, Hayne and Kiefel JJ.

6. Bell and Gageler JJ.

7. Hunt & Hunt Lawyers v Mitchell Morgan Nominees Pty Ltd 

(supra) at [21] and [92]. 

8. Ibid [24] and [100]

9. Ibid at [41].

10. Ibid at [30]. 

11. Ibid at [31] and [32]. 

12. Ibid at [39]

13. Ibid at [40]. 

14. [1999] HCA 25; (1999) 199 CLR 413.

15. Ibid at [28]. 

16. Ibid at [49] and [50].

17. Ibid at [100].

18. Young CJ in Eq (as he then was) at first instance; Bathhurst 

CJ, Giles, Campbell and MacFarlan JJA, and Sackville AJA in 

the NSW Court of Appeal; French CJ, Hayne, Kiefel, Bell and 

Gageler JJ in the High Court; and analysed by the Victorian 

Court of Appeal in St George Pty Ltd v Quinerts Pty Ltd 

[2009] VR 666. 

When is a share a preference share?

James Hutton reports on Beck v Weinstock [2013] HCA 15

The High Court, dismissing an appeal from the New 

South Wales Court of Appeal,1 has confirmed that a 

share may be a ‘preference share’ for the purposes of 

the Corporations Act 2001 (Cth) (Act) irrespective of 

whether there are any other shares on issue against 

which its rights are to be preferred. Accordingly, a 

company may issue ‘redeemable preference shares’ 

within s 254A(1) of the Act, and redeem them 

pursuant to s 254J(1) of the Act, without ever issuing 

any other shares over which the issued shares have 

preferential rights. 

Background

As previously noted,2 the dispute concerned 

whether a closely held family company, LW 

Furniture Consolidated (Aust) Pty Ltd (LW), had 

effectively redeemed, at par, eight shares styled 

‘redeemable preference shares’ that it had issued 

to a Ms Hedy Weinstock. One of Ms Weinstock’s 

executors commenced proceedings challenging the 

effectiveness of the purported redemption. The par 

value of Ms Weinstock’s shares was $8 whereas the 

executor claimed that the true value of her shares on 

winding up would be over $7 million.

LW’s Memorandum and Articles of Association 

provided for its authorised share capital to be 

designated into four classes of preference shares 

classified ‘A’ to ‘D’ and ten classes of ordinary shares. 

The only shares ever allotted were ‘A’, ‘C’ and ‘D’ 

class preference shares. The ‘C’ class shares did not 

carry any right to vote, ranked equally as regards 

return of capital after the ‘A’ class shares but equally 

with the ‘D’ class shares and in priority to ordinary 

shares and ranked equally with both the ‘D’ class 

shares and ordinary shares as regards dividends. 

Accordingly, at no time were there any shares on 

issue carrying rights subordinate to the rights of the 

‘C’ class shares. The ‘C’ class shares were liable to be 

redeemed at par upon the death of the holder.
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RECENT DEVELOPMENTS 

In 2004 the LW purported to redeem, at par, eight 

‘C’ class shares issued to Ms Weinstock, then recently 

deceased.3 Ms Weinstock’s executor contended that 

the shares were not ‘preference shares’ issued in 

accordance with s 61(1) of the Companies Act 1961 

(NSW) (1961 Act) and therefore were not liable to 

be redeemed because there were no shares on issue 

by LW over which they took preference. Properly 

characterised, the shares were ordinary shares that 

could only be cancelled under a reduction of capital 

or a share buy-back. 

The primary judge accepted the executor’s 

submission and held that the redemption was 

ineffective. The Court of Appeal (Giles JA and Handley 

AJA, Young JA dissenting) allowed an appeal, 

finding that the shares issued to Ms Weinstock were 

properly characterised as ‘preference shares’ issued 

under s 61(1) of the 1961 Act and could therefore be 

redeemed at par. 

The High Court decision

The High Court (French CJ, Hayne, Crennan, Kiefel 

and Gageler JJ) unanimously held that the ‘C’ class 

shares were effectively redeemed at par. A majority 

joint judgment was given by Hayne, Crennan and 

Kiefel JJ. French CJ and Gageler JJ gave individual 

concurring judgments. The reasoning in each 

judgment was similar although there were differences 

of emphasis and detail. 

French CJ summarised the history and evolving 

character of the preference share. The chief justice 

observed that the preference share emerged in the 

United Kingdom in the eighteenth and nineteenth 

centuries as a means of enabling private infrastructure 

corporations to fund the completion of projects for 

which inadequate initial capital had been subscribed.4 

However, by the mid to late nineteenth century it had 

become accepted that preference shares were able 

to be issued to raise part of the original (or ordinary) 

capital of a company.5 Accordingly, there was no 

historical rationale for the proposition that a share 

issued without the issue of any ordinary shares could 

not be designated as a ‘preference share’ within the 

meaning of the 1961 Act or the Act.6 There was no 

basis for such a restriction in the 1961 Act or the Act, 

or any of their predecessors,7 and it was not required 

as an incident of the principle of the maintenance 

of share capital.8 Accordingly, the appeal was to be 

dismissed.9 

The joint judgment examined the provisions of the 

1961 Act and the Act in detail and concluded that 

there was no ‘textual footing’ for the executor’s 

submission that a share was not a preference share 

unless the rights attaching to it gave some preference 

or priority over some other issued share.10 The joint 

judgment referred with approval to the distinction 

drawn by Handley AJA between the rights attached 

to the share (being whatever rights the company’s 

memorandum and articles of association attached to 

it) and the enjoyment of those rights.11 

The joint judgment also addressed the question of 

whether a company could issue only redeemable 

preference shares and then redeem all shares on issue. 

That conundrum had troubled Young JA in the Court 

of Appeal, because his Honour considered that such 

a situation was incompatible with the rule against 

the reduction of share capital.12 The joint judgment 

observed that although it was ‘theoretically possible’ 

for a company to redeem all shares on issue, it was 

doubtful that such a redemption could be effected 

by the directors of a company consistently with their 

duties.13 In any event, the point was ‘wholly met’ by 

the provisions of the 1961 Act and the Act which 

made it a ground for winding up by the court that 

a company had no members.14 The situation was 

therefore addressed by the relevant statutes and 

their language did not need to be strained to avoid 

it arising.15 

Gageler J also regarded it as decisive that there 

was no textual foundation or policy rationale for 

the restriction sought by the executor.16 His Honour 

developed the distinction between the conferral 

of rights and their enjoyment by reference to 

the statutory contract formed by a company’s 

constitution. His Honour noted that the rights 

attaching to preference shares under a company’s 

constitution take effect in contract between the 

company and the holders of the preference shares 

upon the issue of the shares, irrespective of whether 

any other shares are on issue, and that the same 

rights take effect between the holders of the 

preference shares and the holders of ordinary shares 

if and when ordinary shares are issued.17 
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Comment

The circumstances of the case were peculiar and, 

accordingly, it might be expected that the High 

Court’s decision will be directly applicable only 

rarely.18 The wider significance of the decision may 

lie in it being a further instance of the court refusing 

to impose a ‘gloss’ on the text of the corporations 

legislation by reference to canonical nineteenth 

century company law principles (such as the 

maintenance of share capital).19 

The High Court’s decision perhaps advances the 

position as it was left by the Court of Appeal in three 

respects. First, the High Court directly addressed 

the situation in which a company might only issue 

redeemable preference shares and then redeem all 

shares on issue.20 Secondly, Gageler J developed 

the distinction drawn by the Court of Appeal21 

between the conferral of rights on a shareholder and 

their enjoyment by pointing to a further distinction 

between rights against the company (which arise 

on issue of the preference shares) and rights 

against other shareholders (which arise only when 

other subordinate shares are issued). A preference 

share issued in the absence of any subordinate 

shares confers the first type of rights, which have 

independent operation and content. 

Thirdly, before the Court of Appeal the executor 

submitted that the case turned on whether the 

‘C’ class shares issued to Ms Weinstock were 

‘redeemable preference shares’ within the terms of 

the 1961 Act.22 In the High Court, the executor framed 

the issue as whether a share can be a ‘preference 

share’ for the purposes of the (2001) Act if there 

were no subordinate shares on issue, on the footing 

that it was the provisions of the Act that governed 

the purported redemption in 2004.23 The High Court 

judgments approached the question of which statute 

governed the outcome differently,24 but there was 

no suggestion that the result would not be the same 

in either event, and French CJ specifically found that 

there was no restriction on the issue of preference 

shares in the absence of ordinary shares under 

either Act. 25 The High Court decision can therefore 

probably be taken as authority that preference 

shares may be issued in the absence of subordinate 

shares under the Act as well as under the 1961 Act. 

A related appeal to the High Court, concerning the 

validity of the appointment of a director to LW and 

the application of s 1322(4) of the Act, was allowed.26 
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