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What happens if a judge or tribunal member writing 

a judgment ‘cuts and pastes’ a large part of that 

judgment from the written submissions of one side 

or another?  

This issue has been considered in two relatively 

recent decisions.  

The first was LVR (WA) Pty Ltd v Administrative 

Appeals Tribunal [2012] FCAFC 90, a decision handed 

down last year by the full court of the Federal Court.  

The second was a decision of the English Court of 

Appeal in Crinion v IG Markets Ltd [2013] EWCA Civ 

587, which was handed down in June 2013.

LVR concerned copying in a tribunal decision and 

Crinion involved copying by a judge of the England 

and Wales High Court (Mercantile Court). The two 

cases suggest that different considerations may 

apply to evaluating the reasons of a court from those 

which apply to a tribunal.1

LVR (WA) Pty Ltd v Administrative Appeals Tribunal 
[2012] FCAFC 90

Basis of appeal

The appeal in LVR raised, on its face, a straightforward 

question: whether the primary judge erred in finding 

that the tribunal did not improperly exercise its 

power by failing to take into account a relevant 

consideration (the relevant consideration being an 

affidavit by a Mr Schokker).

However, the surrounding circumstances were, in the 

full court’s experience (North, Logan and Robertson 

JJ), unique as the tribunal’s decision comprised 

approximately 95 per cent verbatim copying from 

the successful party’s submissions (commissioner of 

taxation).

The circumstances by which the copying in the 

tribunal’s decision was uncovered were also unusual. 

The fact of the copying was not the basis for the 

bringing of the appeal2 from the tribunal’s decision 

and the degree of copying had not been drawn to 

the primary judge’s attention.  It was the full court 

who drew the attention of the parties to the extent 

of the verbatim copying, without attribution, a few 

days prior to the appeal.

Degree of copying and analysis undertaken by 

full court

In assessing the degree of copying the full court 

set out in, some detail, the extent and nature of the 

unattributed copying.3  This included, for certain 

paragraphs, setting out the tribunal’s decision and 

the submissions side by side or marking up (in square 

brackets) the minor changes made in the tribunal’s 

reasons.

The full court analysed closely the tribunal’s reasons 

and the submissions that referred to (or omitted to 

refer to) the Schokker affidavit.  Relevantly the full 

court stated that: 

• because the material was copied from the 

submissions, the court was not prepared to 

infer that the tribunal did take the affidavit into 

account4;

• because of the ‘provenance of the reasons of the 

tribunal’ the court’s view was that relevant parts 

of the tribunal’s reasons should not be construed 

as referring to the affidavit or its contents5; and

• the references or omissions to the affidavit 

tended to ’show a lack of active intellectual 

process in the tribunal’s decision-making’.6

Attention was also drawn to a paragraph of the 

tribunal’s reasoning which the full court said 

demonstrated ‘the dangers of copying’. In [43] 
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of the tribunal’s reasons, the references to the 

number of witness statements in the commissioner’s 

submissions became part of the paragraph 

numbering.7

Consideration of case law

The full court noted that they were not taken to and 

were not aware of any authority in Australia dealing 

with ’the very substantial and unattributed copying 

of a party’s submissions as the basis of the reasons 

of a tribunal’.8

The full court did not consider copying by judges 

’because there are important differences between 

those cases and the position of tribunals.’9  The 

differences noted included:

• the nature of the jurisdiction for a tribunal, 

generally being judicial review rather than an 

appeal;

• the nature of the available relief, that is, whether 

the court will decide the matter for itself or remit 

it to the tribunal;

• the different source and requirements of the 

obligations to give reasons on a judicial officer 

and tribunal member.10

However, the full court did refer briefly to: 

1. Australian case law that dealt with using template 

or standard paragraphs or copying from earlier 

tribunal decisions; and

2. the practice in some North American courts of 

having the successful party write findings of fact 

and conclusions of law.

However, the cases referred to were generally 

distinguishable on the facts and none was expressly 

cited as the basis for the relevant findings by the full 

court.

Findings

The full court found that the tribunal failed to take 

into account a relevant consideration, namely the 

Schokker affidavit.  The full court set aside the 

tribunal’s decision and remitted it to the tribunal for 

further consideration.  The full court did not have to 

consider whether the tribunal had to be differently 

constituted as the relevant member had since 

retired.11

In reaching this conclusion the full court made the 

following findings:

• the fullest evaluation of the Schokker affidavit 

was in oral submission but the tribunal’s 

reasons did not make any reference to those 

submissions12;

• the references to the Schokker affidavit in the 

commissioner’s written submissions were some 

of the few paragraphs which were not copied by 

the tribunal13; and

• it was clear that the reason the tribunal did not 

refer to the Schokker affidavit was because the 

source of the reasons was the commissioner’s 

written submissions. The full court stated that 

‘[i]t is a distraction to examine the reasons of 

the tribunal as if they were an independent text 

without reference to their source’.14

Other observation – model litigant

While falling short of reaching a finding as to whether 

the commissioner breached its obligations as a model 

litigant, the full court made some general comments 

on the obligations of model litigants.15 The full court 

stated that in their opinion ‘counsel representing 

the executive government must pay scrupulous 

attention to what the discharge of that obligation 

requires, especially where legal representatives who 

are independent of the agency are not involved in 

the litigation’.

Crinion v IG Markets Ltd [2013] EWCA Civ 587

Basis of appeal

In contrast to LVR, Crinion concerned the decision of 

a judge.  The sole ground of the appeal was the fact 

that almost all of the primary judge’s judgment was 

taken from the successful party’s submissions.

Degree of copying

The English Court of Appeal found that the primary 

judge proceeded to write his judgment by taking 

the word file of the submissions as ’in effect, his first 

draft and revising it to include some, though not 

much, material of his own drafting’.16

The appellants calculated that 94 per cent of the 
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judgment was from the submissions and noted that 

the ’properties’ file in the word document of the 

judgment reveals the ’author’ is shown as ‘SChirnside’, 

being counsel who drafted the submissions.

Underhill LJ (with whom Longmore LJ and Sir 

Stephen Sedley agreed) went into some detail in 

explaining what changes the judge had made to the 

submissions and noted that they were broadly of the 

following four kinds:

1. purely mechanical changes necessary to convert 

submissions into a judgment;

2. short introductory material;

3. small verbal changes for stylistic reasons or 

clarity;

4. some more substantial changes such as short 

summaries of the defences of the appellants.

However, his Honour emphasised that it was 

‘important to not lose sight of the fact that the overall 

impression on comparing the two documents is that 

the latter [judgment] is derived almost entirely from 

the former [submissions]’.17

Central arguments advanced by the appellants’ 

counsel

Counsel for the appellants made the following two 

main criticisms of the primary judge’s judgment:

1. an impression is created that the judge abdicated 

his core judicial responsibility to think through 

the issues for himself;

2. the judge failed to address the appellants’ case, 

in particular, the arguments of the appellants’ 

counsel, in any adequate way.

The first criticism was based on the proposition, 

submitted by counsel for the appellants, that it is of 

fundamental importance that ‘justice should not only 

be done but should manifestly and undoubtedly be 

seen to be done’.18

The second criticism was that the judge did not quote 

from the appellants’ written submissions in contrast 

to the wholesale adoption of the respondent’s 

submissions.  Further, the fact the judge prepared 

his judgment from the respondent’s submissions 

meant that he failed to consider at least the central 

arguments raised by the appellants as submissions 

were exchanged and, therefore, the respondent’s 

submissions did not anticipate and answer every 

argument advanced by the appellant.19

Underhill LJ stated that it was ‘thoroughly bad 

practice’ for the judge to have constructed his 

judgment in the way that he did his Lordship and 

agreed that ‘appearances matter’.  Underhill LJ also 

stated that the way in which the judge constructed 

his judgment was ‘wrong’.20  However, his Lordship 

added that even serious defects did not mean 

necessarily that there had been an injustice which 

required the appeal to be allowed.21

Findings

Underhill LJ concluded, with some hesitation, that 

the judgment, when examined closely, showed that 

’the judge performed his essential judicial role and 

that his reasons for deciding the dispositive issues in 

the way that he did are sufficiently apparent’.22

His lordship went through each section of the 

judgment in detail and concluded that ’he did bring 

an independent judgment to bear on the decisive 

issues in the case, and it is sufficiently clear why he 

decided those issues in the case in the way he did’.23

In agreeing with Underhill LJ, Longmore LJ and Sir 

Stephen Sedley also criticised the approach taken by 

the primary judge.  Sir Stephen commented that he 

hoped ‘that a judgment like the one now before us 

will not be encountered again’.24

In the final paragraph of the judgment, Longmore 

LJ stated that ’we trust that no judge in any future 

case will lift so much of a claimant’s submissions into 

his own judgment as this judge has done and that, 

if substantial portions are to be lifted, it will be with 

The appellants calculated that 94 per cent of the judgment was from the submissions and 
noted that the ‘properties’ file in the word document of the judgment reveals the ‘author’ is 
shown as ‘SChirnside’, being counsel who drafted the submissions.
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proper acknowledgment and with a recitation of the 

defendant’s case together with a reasoned rejection 

of it.  It is only in that way that unnecessary appeals 

can be avoided and the litigant be satisfied that he 

has received the justice that is his due’.25
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I will ignore the old adage about lies and statistics 

and add a further set of numbers to the record. The 

transcript of the hearing extends over 37,105 pages 

and the parties’ written closing submissions take up 

36,933 pages. I am not going to say that I read each 

and every page but I did have cause to examine 

and consider an uncomfortably large percentage 

of them. The task could hardly be described as 

gelogenic and if I never hear the terms cash flow, 

insolvency or subordination again and never meet 

a Mr Barnes or a Mr Addy or the Earl of Chesterfield, 

it will still be too soon.

This case is about power in several respects. It is 

about the power of our people to govern themselves, 

and the power of this court to pronounce the law. 

Today’s opinion aggrandizes the latter, with the 

predictable consequence of diminishing the former. 

We have no power to decide this case. And even if 

we did, we have no power under the Constitution to 

invalidate this democratically adopted legislation. 

The court’s errors on both points spring forth from 

the same diseased root: an exalted conception of 

the role of this institution in America.

The court is eager—hungry—to tell everyone its 

view of the legal question at the heart of this case. 

Standing in the way is an obstacle, a technicality 

of little interest to anyone but the people of We 

the People, who created it as a barrier against 

judges’ intrusion into their lives. They gave judges, 

in Article III, only the ‘judicial power,’ a power to 

decide not abstract questions but real, concrete 

‘cases’ and ‘controversies.’ Yet the plaintiff and the 

gov ernment agree entirely on what should happen 

in this lawsuit. They agree that the court below got 

it right; and they agreed in the court below that the 

court below that one got it right as well. What, then, 

are we doing here?

Verbatim

Justice Owen in The Bell Group Ltd (in liq)  v  
Westpac Banking Corporation [No.9], [2008] 
WASC 239, paragraph 960.

Justice Scalia in United States v Windsor, handed 
down on 26 June 2013.


