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In 2005, Justice Gummow gave the Byers Lecture on 

the topic of ‘Statutes’, in which he queried whether 

statute law continued to have the status of ‘second 

class law’ relative to the mythologised ‘flexibility’ 

and ‘purity’ of the common law.1 This was not the 

first occasion on which he has made extra-judicial 

comments on the topic of statutes, their ubiquity, 

importance and methods of interpretation.2 

Whatever sentimental attachment there might 

remain for the common law, a vast proportion of 

cases now deal with the proper construction of one or 

more Acts. There is now seldom a case that does not 

require some engagement with legislation and many 

more that require their interpretation. In December 

2012 the High Court published six cases (out of a 

total of nine), each dealing in different ways with 

aspects of statutory construction.3 On each occasion, 

in addition to resolving the immediate construction 

question at hand, the decisions reinforced, refined 

and clarified principles of statutory construction. The 

ubiquity of statutes therefore makes the principles of 

statutory construction an important body of law to 

know for all practitioners. To this end, even decisions 

that ostensibly concern statutes that might be 

obscure or relevant only to particular specialisations 

are instructive with respect to the relevant principles 

guiding the constructional choice made by a court. 

The decision the subject of this note is no exception. 

The reasons of the High Court serve to demonstrate 

that whilst the principles may well be settled, 

their application and emphasis will continue to be 

debated. In the present case, the difference between 

the plurality (Heydon, Crennan, Kiefel and Bell JJ) 

and the dissenting reasons of Gageler J turned on the 

different principles that each sought to emphasize 

and utilise in the construction of the statutes in 

question.

The case concerns the relationship between two 

New South Wales statutes: the Industrial Relations 

Act 1996 (the IR Act) dealing with industrial issues 

affecting employers and employees, and the 

Police Act 1900 (the Police Act) providing ‘for the 

management of the NSW Police Force and for the 

employment of its members of staff; and for other 

purposes’4.

The first respondent, David Grant Eaton, was 

dismissed from the NSW Police Force on 22 July 

2009 pursuant to s 80(3) of the Police Act. At the 

time of his dismissal, the first respondent was still a 

probationary constable. Issues arising from Mr Eaton 

concealing from his superiors information relevant 

to his ability to cope with his policing workload 

had been identified in an investigation prior to 

his dismissal. A subsequent notice issued to him 

advising of his forthcoming dismissal stated that his 

continued employment with the NSW Police Force 

was ‘inimical to the standards expected of police 

officers by parliament, the commissioner [of Police] 

and the community.’5 

Mr Eaton applied to the Industrial Relations 

Commission of New South Wales (the IR Commission) 

(the second respondent) under s 84(1) of the IR Act 

seeking reinstatement of his position on the basis 

that his dismissal was ‘harsh, unreasonable or unjust’, 

which he obtained. 

The commissioner of police (the commissioner) 

(the appellant) appealed to the full bench of the 

IR Commission, which determined that the IR 

Commission lacked jurisdiction to hear Mr Eaton’s 

appeal and dismissed his application. 

Mr Eaton then sought judicial review of the IR 

Commission’s decision in the Supreme Court of NSW 

under s 69 of the Supreme Court Act 1970 (NSW). 

The New South Wales Court of Appeal (Bathurst 

CJ, Handley and Tobias AJJA) unanimously upheld 

Mr Eaton’s application and quashed the full bench’s 

decision, finding that Ch 2 Pt 6 of the IR Act and  

s 80(3) of the Police Act could be read harmoniously 

and accordingly quashed the decision of the IR 

Commission dismissing his application and remitted 

the matter to the full bench of the IR Commission to 

be determined according to law. By a grant of special 

leave the commissioner appealed to the High Court.

The central issue for determination was the 

interaction between s 80(3) of the Police Act and 

Ch 2 Pt 6 of the IR Act (dealing with remedies 

for an employee for their unfair dismissal from 

employment by an employer). In particular, whether 

a decision under s 80(3) of the Police Act by the 

commissioner to dismiss a probationary constable 

can be challenged under s 84(1) of the IR Act and 

the effect of an affirmative statement in s 218(1) of 

the Police Act that the IR Act was not affected by 

anything in the Police Act.
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RECENT DEVELOPMENTS 

The majority – Heydon J and the joint reasons 

of Crennan, Kiefel and Bell JJ – upheld the 

commissioner’s appeal, concluding that the IR 

Commission has no jurisdiction under s 84(1) of the 

IR Act to hear applications of persons dismissed 

under s 80(3) of the Police Act.

The reasons of the plurality 

Heydon J identified four textual features of the 

statutes in question pointing against the proposition 

that the IR Commission had jurisdiction to hear 

applications from probationary officers dismissed 

under s 80(3) of the Police Act.

First, the language of s 80(3) of the Police Act – in 

particular the words ‘at any time’, ‘without giving any 

reasons’, and ‘probationary’ - was said by Heydon J 

to point against the conferral of any jurisdiction on 

the IR Commission to deal with claims that dismissal 

under the provision is harsh, unreasonable or unjust 

within the meaning of s 84(1) of the IR Act.6 

Secondly, the remedies available if a claim under  

s 84(1) of the IR Act is made out including 

reinstatement, re-employment, payment for lost 

remuneration and for continuity of employment, 

were inconsistent with the commissioners’ powers to 

dismiss a probationary officer under s 80(3) of the 

Police Act without interference of that power.7 

Thirdly, in accordance with the principle that a 

general provision must give way to a particular 

provision, the generality of s 84(1) of the IR Act must 

give way to the particular provision in s 80(3) of the 

Police Act dealing with the ‘relatively narrow subject 

of dismissing probationary constables’.8 

Fourthly, Heydon J compared the unreviewable 

powers of the commissioner under s 80(3) of the 

Police Act (dealing with probationary constables) and 

the availability of review of a commissioner’s decision 

under Part 9 of the Police Act, dealing with police 

officers whose permanent employment is confirmed 

(confirmed police officers).9 The review rights 

available to confirmed police officers are significantly 

qualified when compared with the scope of claims 

under s 84(1) of the IR Act. His Honour reasoned that 

if s 84(1) were available to probationary constables, 

that construction would produce the anomalous 

result that probationary constables enjoyed greater 

procedural rights than confirmed police officers and 

this was not a construction that should be preferred.10

Crennan, Kiefel and Bell JJ proceeded by 

emphasising that the question of the relationship 

(if any) between the two statutes is one, ultimately, 

of legislative intention to be discerned ‘from all 

available indications’.11 For their Honours, rather than 

reading the two statutes together to discern their 

proper construction, the proper focus of analysis 

was whether, and to what extent, the two statutes 

operate together having regard to the intention of 

the legislature.12 Further, their Honours explained, 

referring to the analysis of Gummow and Hayne JJ in 

Ferdinands v Commissioner for Public Employment 

(2006) 225 CLR 130, that the proper analysis, is not 

whether there is any inconsistency between two 

statutes – since the law presumes that two statutes 

do not contradict one another – but whether that 

presumption is displaced.13 

Their Honours concluded that the legislative intention 

was that a decision made under s 80(3) of the Police 

Act to dismiss a probationary constable is not to be 

subject to merits review by the IR Commission under 

Part 6 of the IR Act14 and accordingly the presumption 

of non-contradiction was displaced having regard to 

factors – also identified by Heydon J but which his 

Honour did not explain in the language of legislative 

intention – such as the use of the word ‘probationary’ 

and the absence of an obligation to give reasons for 

the commissioner’s decision to dismiss in s 80(3) – 

which were said to be suggestive of an unfettered 

power to dismiss probationary constables.15

Like Heydon J, Crennan, Kiefel and Bell JJ also 

preferred a construction of s 80(3) that did not give 

rise to review under the IR Act so as to avoid what 

their Honours thought to be the anomalous results 

of giving probationary constables greater procedural 

rights of review than confirmed police officers. Their 

Honours’ reasons in this respect were underpinned 

by the principle of construing provisions to achieve a 

harmonious result.16 

With respect to the effect of s 218 on the relationship 

between the IR Act and the Police Act, the plurality 

agreed with the Court of Appeal’s conclusion that 

s 218 left intact the power of the IR Commission to 

deal with industrial matters relating to police officers 

unless a provision of the Police Act especially 

restricted that power.17 
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Gageler J’s reasons

Unlike the plurality, Gageler J, in his Honour’s first 

dissenting judgment, held the commission had 

jurisdiction to hear an appeal from the decision of 

the commissioner with respect to a probationary 

constable, and would have dismissed the appeal.

His Honour’s decision begins with a statement of the 

relevant principles of statutory construction, notable 

for its lucid and illuminating exposition of those 

principles. The relevant principles included: 

1. the text of a statute is to be read as speaking 

continuously in the present – which his Honour 

describes as ‘reflecting an approach to legislative 

drafting of very long standing’;18 

2. the legal meaning of a statutory text ordinarily 

corresponds with the textual meaning most 

appropriate to its context – which his Honour 

described as ‘at root no more than a convention 

of language’19; and 

3. that statutory texts enacted by the same 

legislature should be construed so far as 

possible to operate in harmony and not in 

conflict, applicable to the construction of 

provisions within different statutes of the same 

legislature and multiple provisions within a single 

statute. The resolution of conflict in the latter 

is to be effected by adjusting the meaning of 

competing provisions to achieve the result that 

best gives effect to the language and purpose 

of the provision, while ensuring unity of all the 

provisions in the statute.20 

Applied to the construction of the two statutes in 

question his Honour concluded that the IR Act and the 

Police Act are ‘consistent and mutually reinforcing’.21 

With respect to the Police Act, his Honour held that 

the express statement in s 218(1) that the IR Act 

is not affected by anything in the Police Act was 

determinative22 of the conclusion that nothing in the 

Police Act displaces the operation of the provisions 

of the IR Act.23 As his Honour observed, application 

of the principle of harmonious construction is ‘much 

more straightforward where the stated intention of 

the legislature that the two statutory regimes should 

both apply, and unless the two statutes are ‘plainly 

repugnant’ or the statement of intention improbable 

or inconvenient in light of a policy underpinning 

one or other statutory regime – neither of which his 

Honour considered existed in the present case24 – 

then the stated intention ‘is the beginning and end of 

the matter’ and both Acts apply.25 
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